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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 


the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 


decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 


or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 


do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 


ing Agreement Act of 1987 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seqg.), the Packers and Stockyards Act, 1921 (7 


U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 


1980 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
he cited by giving the volume and page, for illustration, 1 A.D. 


472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 


Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 11,790) 


In re GRAPPEL TRADING Co. CEA Docket No. 153. Decided May 
2, 1968. 


Customers’ funds—Misuse of—Suspension of registration—Stipulation 


Respondent consented to the issuance of an order suspending its registra- 
tion as a futures commission merchant and directing all contract 
markets to refuse all trading privileges to it for a period of 30 days, 
the final 15 days of such period not to become effective unless respond- 
ent is found to be in violation within a two-year period. Respondent 
was charged with undersegregation of customers funds and the use of 
such funds to margin trades of others. 


Earl L. Saunders for Commodity Exchange Authority. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), in which the respondent, a part- 
nership registered as a futures commission merchant under the 
act, is charged with willfully violating section 4d(2) of the act 
(7 U.S.C. 6d(2)) and sections 1.20, 1.21 and 1.22 of the regula- 
tions thereunder (17 CFR 1.20, 1.21, 1.22). No hearing has been 
held. The respondent has filed a stipulation under section 0.4(b) 
of the rules of practice (17 CFR 0.4(b)), in which it admits, for 
the purposes of this proceeding, the facts contained herein under 
“Findings of Fact”, waives hearing, and consents to the entry of 
the order hereinafter set forth. 
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COMMODITY EXCHANGE ACT 
Cite as 27 A.D. 579 


FINDINGS OF FACT 





1. The respondent, a partnership with offices at 6 Harrison 
Street, New York, New York, is now and was at all times material 
herein a registered futures commission merchant under the Com- 
modity Exchange Act with membership privileges on the New 
York Mercantile Exchange, a duly designated contract market 
under the said act. 


2. At the times hereinafter stated, the respondent in the regular 
course of its business as futures commission merchant, carried 
accounts for customers who traded in commodity futures on the 
New York Mercantile Exchange. Such accounts, the trading | 
therein, and the handling and disposition of funds in connection 
therewith, were subject to the provisions of the Commodity Ex- 
change Act and the rules and regulations issued thereunder. At 
all such times, the respondent had to its credit with a bank or | 
other depository, sums of money in varying amounts, held in 
segregated account and identified as cusutomers’ funds, represent- 
ing deposits of margin by and trading profits accruing to such 
customers. 


3. On the 64 business days between April 12 and July 13, 1967, 
both inclusive, the respondent was under-segregated in amounts 
within the range of $1,086 and $3,606—tthat is, on the 64 business 
days mentioned the total amount of customers’ funds held in seg- 
regation by the respondent, as described in Finding of Fact 2 
hereof, was from $1,086 to $3,606 less than the amount necessary 
to pay all credits and equities due to such customers. The under- 
segregation mentioned above came about because the respondent 
used the funds belonging to certain customers to finance the | 
trading of other customers. 


Exchange Authority as of December 30, 1966, disclosed that on 
30 business days between April 29 and July 7, 1966, both inclusive, 
the respondent was under-segregated in amounts within the range 
of $49 to $2,101. On February 9, 1967, the Director of the Ac- 
counting and Licensing Division of the Commodity Exchange 
Authority wrote a letter to the respondent as follows: 


The Commodity Exchange Authority audits the records of 
firms operating as futures commission merchants. The audits 
are made to determine compliance with the provisions of the 


4. Examination of the respondent’s records by the Commodity 
Commodity Exchange Act and related regulations. This 
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letter concerns the audit made of your records as of Decem- 
ber 30, 1966. 


This law, as you know, regulates futures trading in commodi- 
ties mentioned in section 2. Section 4d(2) provides standards 
for handling regulated customers’ accounts. With reference 
to the money, securities, and property received from or ac- 
cruing to such customers, it provides: 


1. They shall be treated as belonging to the customer de- 
positing them. 


2. They shall be separately accounted for and not be com- 
mingled with those of the commission merchant. 


8. They shall not be used to margin the trades of any 
person except the one for whom held. 


This requires that money or property held for customers 
shall be placed in segregated accounts. The money or prop- 
erty held in such accounts must be sufficient to pay amounts 
due customers. 


Sections 1.23 and 1.32 of the regulations provide for a record 
of segregated condition. Your records show many failures to 
keep sufficient funds in segregated accounts. They show 
under-segregation on thirty business days in the period be- 
ginning April 29 through July 7, 1966. The amounts of 
under-segregation range from $49 to $2,101. 


Our representative told you that this under-segregation was 
a serious failure to comply with the law. This letter is to 
confirm the audit findings as discussed by our accountant. 
Also, we wish to afford you an opportunity to achieve com- 
pliance. 


CONCLUSIONS 


The facts admitted by the respondent are identical to the facts 
alleged against it in the complaint and these have been adopted 
as the Findings of Fact in this proceeding. By reason of these 
findings, it is concluded that, as charged in the complaint, the 
respondent willfully violated section 4d(2) of the Commodity 
Exchange Act (7 U.S.C. 6d(2)) and sections 1.20, 1.21 and 1.22 
of the regulations thereunder (17 CFR 1.20, 1.21, 1.22). 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
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proposed stipulation and order and that they believe the proposed 
sanctions are adequate and the prompt entry, without further pro- 
ceedings, of the order to which the respondent has consented, will 
constitute a satisfactory disposition of this case, serve the public 
interest, and effectuate the purposes of the Commodity Exchange 
Act. The complainant therefore recommends that the stipulation 
and waiver submitted by the respondent be accepted and that the 
proposed order be issued. It is so concluded. 


The registration of the respondent, Grappel Trading Co., as a 
futures commission merchant is hereby suspended for a period of 
30 days, effective on the 30th day after the date of entry of this 
order, and all contract markets are hereby directed to refuse all 
trading privileges to the respondent for said period of 30 days, 
such refusal to apply to all trading done and positions held by the 
respondent, directly or indirectly, Provided, However, that only j 
the first 15 days of said period of suspension of registration and 
refusal of trading privileges shall become effective as of the said 
effective date, and that the final 15 days of the said period of 
suspension of registration and refusal of trading privileges shall | 
not become effective unless, after complaint, notice, and hearing 


ORDER | 
| 
| 


in accordance with established procedure, the respondent should 
be found to have violated the Commodity Exchange Act within 
two years from the date of entry of this order, in which event the 
Secretary of Agriculture may, without further notice to the 
respondent, issue a supplemental order making effective forthwith 
the 15-day remainder of the said period of suspension of regis- 
tration and refusal of trading privileges, which shall be in addi- 
tion to any sanction which may be imposed as a result of such 
subsequent violation. 


A copy of this Decision and Order shall be served upon each of 
the parties and upon each contract market. 


(No. 11,791) 


In re MELVIN MILLER, and DOMINICK F. AUCIELLO. CEA Docket 
No. 151. Decided May 2, 1968. 


Overselling—Potato futures—Suspension of registration—Stipulation 
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Respondents consented to the issuance of an order suspending their regis- 
trations as floor brokers and directing all contract markets to deny all 
trading privileges to them for 20 days. Respondents were charged with 
cheating and defrauding customers of a futures commission merchant 
in handling orders for transactions in potato futures and causing false 
reports and false records to be made and deceiving the futures com- 
mission merchant. 


Earl L. Saunders for Commodity Exchange Authority. 
Franklin R. Weissberg, of Colton, Fernbach, Weissberg & Yamen, New 
York, N.Y., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), the respondents are charged with 
violating section 4b of the act (7 U.S.C. 6b). No hearing has been 
held with respect to this proceeding. The respondents have sub- 
mitted a stipulation under section 0.4(b) of the rules of practice 
(17 CFR 0.4(b)), in which they admit, for the purposes of this 
proceeding, the facts hereinafter set forth, waive hearing on the 
charges, and consent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent Melvin Miller, an individual whose business 
address is 6 Harrison Street, New York, New York, is now and 
was at all times material herein a member of the New York 
Mercantile Exchange and a registered floor broker under the 
Commodity Exchange Act. 


2. Respondent Dominick F. Auciello, an individual whose busi- 
ness address is 6 Harrison Street, New York, New York, is now 
and was at all times material herein a member of the New York 
Mercantile Exchange, a registered floor broker under the Com- 
modity Exchange Act and an agent and employee of respondent 
Melvin Miller and engaged in assisting him in handling orders 
from futures commission merchants to execute trades on the New 
York Mercantile Exchange and in the making of the reports of 
execution with respect to such orders. 


3. The futures transactions referred to herein were sales of 
May 1967 potato futures on the New York Mercantile Exchange, 
a duly designated contract market under the Commodity Ex- 
change Act and hereinafter referred to as the exchange. Such 
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sales could have been used for (a) hedging transactions in inter- 
state commerce in potatoes or the products or by-products thereof, 
or (b) determining the price basis of transactions in interstate 
commerce in such commodities, or (c) delivering such commodi- 
ties sold, shipped, or received in interstate commerce. Trading 
in May 1967 potato futures on the exchange was conducted in 
units of one contract or carlot consisting, at all times material 
herein, of 50,000 pounds of Maine-grown Irish potatoes. Trading 
in such futures ended on May 10, 1967. 












































4, On May 10, 1967, the respondents received for execution an 
order to sell 85 carlots of May 1967 potato futures for the ac- 
counts of customers of Goodbody & Co., a clearing member of the 
exchange and a registered futures commission merchant under 
the Commodity Exchange Act. The respondents executed such 
order, selling 85 carlots at $2.84 per hundred pounds and reported 
the execution at that price to Goodbody & Co. Thereafter, on 
May 10, 1967, the respondents learned that they had oversold in } 
excess of 40 carlots of May 1967 potato futures in the course of 
executing a number of orders received from various futures com- 
mission merchants and that substantial losses had accrued with 
respect to the oversales. Thereafter, on May 10, 1967, and ap- 
proximately one and one-half hours after the close of trading on 
the exchange, the respondents reported or caused to be reported 
to Goodbody & Co. a “‘corrected” report of execution with respect 
to its order of May 10, 1967, to sell 85 carlots of May 1967 potato 
futures. This “corrected” report had the effect of taking from the 
accounts of the selling customers 21 sales executed pursuant to 
such order at a price of $2.84 per hundred pounds and substituting 
therefor 21 less favorable sales—16 sales at $2.80 and 5 sales 
at $2.81—which had not been executed pursuant to such order. 
The respondents placed the 21 sales taken from the customers’ 
accounts in an account through which the respondents cleared 
their error trades. Based on the “corrected” report of execution, 
Goodbody & Co. showed on its records and reported to its custom- 
ers 16 sales at $2.80 and 5 sales at $2.81, rather than the 21 sales 
that were actually executed pursuant to the order from Goodbody 
& Co. to sell 85 carlots. 


CONCLUSIONS 





The facts admitted by the respondents are verbatim the factual 
allegations of the complaint, and these have been adopted as the 
Findings of Fact in this proceeding. By reason of these findings, 
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it is concluded that the respondents willfully violated section 4b 
of the Commodity Exchange Act (7 U.S.C. 6b), as charged in the 
complaint. 


Complainant states that the administrative officials of the Com- 
modity Exchange Authority have carefully considered the pro- 
posed stipulation and order, and that they believe the proposed 
sanctions are adequate and that the prompt entry, without further 
proceedings, of the order to which the respondents have con- 
sented will constitute a satisfacotry disposition of this case, 
serve the public interest, and effectuate the purposes of the Com- 
modity Exchange Act. Complainant recommends, therefore, that 
the stipulation and waiver submitted by the respondents be ac- 
cepted and that the proposed order be issued. It is so concluded. 


ORDER 


Effective on the twentieth day after the date of issuance of 
this order, the registrations of Melvin Miller and Dominick F. 
Auciello as floor brokers are suspended for a period of twenty 
days, and all contract markets shall refuse all trading privileges 
to them during this period, such refusal to apply to all trading 
done and all positions held by them, directly or indirectly. 


A copy of this Decision and Order shall be served upon each 
of the parties and upon each contract market. 
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(No. 11,792) 


In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S 
Docket No. 445. Decided May 7, 1968. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including May 31, 1970. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 

This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on February 7, 1966 
(25 A.D. 166), authorizing assessment of the current temporary 
schedule of rates and charges to and including May 31, 1968, 
which was modified without an increase in rates and charges by 
an order issued on August 16, 1966 (25 A.D. 1008). 


On April 10, 1968, a petition was filed on behalf of the respond- 
ents requesting that the current temporary schedule of rates and 
charges be extended. 


Prior to the issuance of the order of February 7, 1966, authoriz- 
ing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for services 
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not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Administration by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties agreed, the petition is granted and the order 
of February 7, 1966, as modified, is continued in effect during 
the life of this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective on June 1, 1968. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Ac- 
cordingly, good cause is found for making this order effective in 
less than 30 days. 


This order shall become effective on June 1, 1968, and remain 
in effect to and including May 31, 1970, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 11,793) 


In re RUSHVILLE COMMUNITY SALE BARN, INC. P&S Docket No. 
3979. Decided May 7, 1968. 


Termination of suspension 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on April 26, 1968, suspending respond- 
ent as a registrant under the Act until respondent complies with 
the bonding requirements under the Act and the regulations is- 
sued thereunder. Complainant has now recommended that a sup- 
plemental order be issued terminating the suspension of respond- 
ent as a registrant under the Act as respondent has now furnished 
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a bond which meets the requirements of the Act and the regula- 
tions. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of April 26, 1968, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served on the parties. 


(No. 11,794) 


In re FLOYD SKELTON AND LEON SKELTON. P&S Docket No. 3978. 
Decided May 7, 1968. 


Market agency—Shippers’ proceeds—Cease and desist—Consent order 


Respondents are ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes and failing to maintain their shippers’ pro- 
ceeds account in conformity with regulations and are ordered to deposit 
proceeds promptly, the deposits to include amounts overdue from 
customers. 

Jerome S. Ducrest for complainant. 

Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Acting Administrator, Packers and Stockyards 
Administration, on March 7, 1968, charges respondents with 
various violations of the Act and the regulations. In an answer 
filed on April 12, 1968, respondents admit the jurisdictional al- 
legations in the Complaint and submit to the jurisdiction of the 
Secretary in the matter, neither admit nor deny the remaining 
allegations, waive oral hearing and the report of the Hearing 
Examiner and, for the purpose of this proceeding only, consent 
to the issuance of a specified order with findings of fact and con- 
clusions based upon the allegations contained in the Complaint 
as the findings of fact and conclusions of the Secretary, requiring 
respondents to cease and desist from the practice complained of 
in the Complaint. Complainant has recommended that the order 
consented to by respondents be issued. 
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FINDINGS OF FACT 





1. (a) Respondents are partners doing business as the Idaho 
Falls Livestock Auction and have their principal place of business 
at Idaho Falls, Idaho. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Idaho Falls Livestock Auction stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 
stock for their own account in commerce; and 





(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondents, during the period from September 1, 1966 to 
October 31, 1966, used funds received as proceeds from the sale, 
at the stockyard, of livestock consigned to them for sale on a com- 
mission basis for purposes of their own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, and failed to maintain 
properly the account in The Bank of Commerce, Idaho Falls, 
Idaho, designated as “‘Idaho Livestock Auction Custodial Account” 
in which they deposited shippers’ proceeds, hereinafter referred to 
as the Custodial Account, in that: 


(a) As of September 29, 1966, respondents had a shortage in 
shippers’ proceeds in the amount of $95,624.04. As of said date, 
respondents had outstanding checks drawn on the custodial ac- 
count in the amount of $428,443.55, and had, to offset said out- 
standing checks, a custodial account bank balance of $11,229.35, 
deposits in transit of $52,823.62 and current proceeds receivable 
of $268,766.54, or a total of only $332,819.51, resulting in said 
deficiency in shippers’ proceeds in said amount of $95,624.04. 


(b) As of October 1, 1966, respondents had a shortage in ship- 
pers’ proceeds in the amount of $220,639.78. As of said date, 
respondents had outstanding checks drawn on the custodial ac- 
count in the amount of $339,331.55, and had, to offset said out- 
standing checks, a bank balance of $12,026.84, deposits in transit 
of $39,883.35 and proceeds receivable of $66,781.58, or a total of 
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only $118,691.77, resulting in said deficiency of shippers’ proceeds 
of $220,639.78. 


(c) As of October 6, 1966, respondents had a shortage in ship- 
pers’ proceeds in the amount of $82,599.14. As of said date, 
respondents had outstanding checks drawn on the custodial ac- 
count in the amount of $544,952.32, and had, to offset said out- 
standing checks, a bank balance of $5,918.22, deposits in transit 
of $61,472.16, proceeds on hand of $12,735.44 and current pro- 
ceeds receivable of $382,227.36, or a total of only $462,353.18, 
resulting in said deficiency of shippers’ proceeds of $82,599.14. 


(d) As of October 8, 1966, respondents had a shortage in ship- 
pers’ proceeds in the amount of $330,164.66. As of said date, 
respondents had outstanding checks drawn on the custodial ac- 
count in the amount of $472,717.60 and “obligations due” against 
such account in the amount of $882.00, and had, to offset said out- 
standing checks and obligations due, a bank balance of $11,285.93, 
deposits in transit of $37,202.94 and proceeds receivable of 
$94,946.07, or a total of only $143,434.94, resulting in said defic- 
iency in shippers’ proceeds of $330,164.66. 


(e) Respondents, at the stockyard, on or about six dates speci- 
fied in the Complaint and at divers other times during the period 
from September 1 to October 31, 1966, in connection with other 
sales of consigned livestock, sold livestock consigned to them for 
sale on a commission basis, and, instead of depositing the pro- 
ceeds received by them for the sale of such livestock in the cus- 
todial account, deposited such proceeds in their “General Account” 
in the said “The Bank of Commerce” and did not transfer said 
proceeds from the General Account to the Custodial Account for 
several days after the proceeds had been received from the pur- 
chasers of the livestock. 


(f) Respondents, at the stockyard, on or about seven dates 
specified in the Complaint and at divers other times during the 
period from September 1 to October 31, 1966, purchased livestock 
consigned to them for sale on a commission basis directly or 
through one of their various employees, as the case may be, and 
instead of reimbursing the custodial account by the close of the 
next business day for the amounts of such purchases paid to the 
consignors of the livestock, did not reimburse the custodial ac- 
count for several days after said purchases. 


(g) Respondents, at the stockyard, on or about three dates 
specified in the Complaint and at divers other times during the 
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period from September 1 to October 31, 1966, used shippers’ pro- 
ceeds to finance purchases by customer-buyers of livestock con- 
signed to respondents for sale on a commission basis. After pay- 
ing the consignors of the livestock which had been sold to the 
customer-buyers with checks drawn on the custodial account, 
respondents extended credit to said customer-buyers without re- 
placing, out of their own funds, the amounts due the custodial 
account from such customers. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 hereof, re- 
spondents have violated sections 304, 307 and 312(a) of the Act 
(7 U.S.C. 205, 208, 213(a)) and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


Inasmuch as respondents have consented that an order be issued 
requiring them to cease and desist from the practices complained 
of in the Compaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: (1) using funds 
received as proceeds from the sale of livestock on a commission 
basis for purposes of their own and purposes other than the pay- 
ment of lawful marketing charges and the remittances of net 
proceeds to shippers; and (2) failing to maintain their custodial 
account for shippers’ proceeds in conformity with the provisions 
of section 201.42 of the regulations (9 CFR 201.42). 


Respondents shall deposit the proceeds received from the sale 
of livestock on a commission basis in a separate account desig- 
nated as “Custodial Account for Shippers’ Proceeds” or by some 
similar designation; deposit in said account amounts equal to any 
proceeds receivable from the sale of consigned livestock that are 
not received by respondents within three days of the sale of the 
livestock; deposit in said account, by the close of the next busi- 
ness day, the amounts of purchases of consigned livestock made by 
respondents or respondents’ employees for the account of respond- 
ents; and otherwise maintain said custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 
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This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 11,795) 


In re JAMES J. MILLER and HENRY KINNEY, SR. P&S Docket No. 
3970. Decided May 7, 1968. 


Market agency—Shippers’ proceeds—Cease and desist—Consent 


Respondents are ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes and failing to maintain the account for 
shippers’ proceeds properly and are ordered to deposit proceeds 
promptly. 

Jerome S. Ducrest for complainant. 


C. T. ‘Tad’ Sanders, James W. Dillingham, of Kansas City, Mo., and 
Joseph J. Tritico, Lake Charles, La., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Acting Administrator, Packers and Stock- 
yards Administration, on February 13, 1968, charges respondents 
with various violations of the Act and the regulations. In an 
amended answer filed on April 8, 1968, respondents admit the 
jurisdictional allegations in the Complaint and submit to the 
jurisdiction of the Secretary in the matter, neither admit nor 
deny the remaining allegations, waive oral hearing and the re- 
port of the Hearing Examiner and, for the purpose of this pro- 
ceeding only, consent to the issuance of a specified order with 
findings of fact and conclusions based upon the allegations con- 
tained in the Complaint as the findings of fact and conclusions 
of the Secretary, requiring respondents to cease and desist from 
the practices complained of in the Complaint. Complainant has 
recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1. (a) Respondents are partners doing business as the De- 
Quincy Livestock Commission Co., and have their principal place 
of business at DeQuincy, Louisiana. 
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(b) Respondents are and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the DeQuincy Livestock Commission Co., stockyard, De- 
Quincy, Louisiana, a posted stockyard under the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 
stock for their own account in commerce; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. Respondents, during the period from December 31, 1966 
through October 31, 1967, used funds received as proceeds from 
the sale, at the stockyard, of livestock consigned to them for sale 
on a commission basis for purposes of their own and purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, thereby endangering the 
faithful and prompt accounting therefor and payment of the 
portion due the owners or consignors, and failed to maintain 
properly the account in the Calcasieu Marine National Bank, De- 
Quincy, Louisiana, in which they deposited shippers’ proceeds, 
in that: 


(a) As of December 31, 1966, respondents had a shortage in 
shippers’ proceeds in the amount of $34,042.16. As of said date 
respondents had outstanding checks drawn on the said account 
in which they deposited shippers’ proceeds in the amount of 
$43,811.71 and a custodial account bank overdraft of $5,872.12 
and had to offset said outstanding checks and custodial account 
bank overdraft deposits in transit totaling only $15,641.67, re- 
sulting in said deficiency of $34,042.16. 


(b) As of June 30, 1967, respondents had a shortage in ship- 
pers’ proceeds in the amount of $36,959.57. As of said date, re- 
spondents had outstanding checks drawn on the: said account in 
which they deposited shippers’ proceeds in the amount of 
$45,310.15 and had to offset said outstanding checks, a bank 
balance of only $8,350.58, resulting in said deficiency in shippers’ 
proceeds of $36,959.57. 


(c) As of August 31, 1967, respondents had a shortage in 
shippers’ proceeds in the amount of $81,346.08. As of said date, 
respondents had outstanding checks drawn on said account in 
which they deposited shippers’ proceeds in the amount of 
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$114,357.32 and had, to offset said outstanding checks, a bank 
balance of only $33,011.24, resulting in said deficiency of ship- 
pers’ proceeds of $81,346.08. 


(d) As of October 31, 1967, respondents had a shortage in 
shippers’ proceeds in the amount of $87,678.68. As of said date, 
respondents had outstanding checks drawn on said account in 
which they deposited shippers’ proceeds in the amount of 
$112,665.41 and a custodial account bank overdraft of $497.90 
and had, to offset said outstanding checks and custodial account 
bank overdraft, only proceeds receivable in the amount of 
$25,484.63, resulting in the said deficiency of shippers’ proceeds 
of $87,678.68. 


(e) Respondents, on or about twelve dates specified in the 
Complaint and at divers other times during the period from July 
1 through October 31, 1967, issued checks, drawn on said account 
in which they deposited shippers’ proceeds, in payment for live- 
stock purchased by them for their own account, which checks 
were honored and paid by the Calcasieu Marine National Bank. 


CONCLUSIONS 


By reasons of the facts alleged in Finding of Fact 2 hereof, 
respondents have violated sections 304, 307 and 312(a) of the 
Act. (7 U.S.C. 205, 208, 213(a)) and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


Inasmuch as respondents have consented that an order be 
issued requiring them to cease and desist from the practices 
complained of in the Complaint and complainant has recommend- 
ed that such an order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


(1) using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes 
of their own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to ship- 
pers; and 


(2) failing to maintain their custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 
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Respondents shall deposit the proceeds received from the sale 
of livestock on a commission basis in a separate account desig- 
nated as “Custodial Account for Shippers’ Proceeds” or by some 
similar designation and shall maintain such account in conform- 
ity with the provisions of section 201.42 of the regulations (9 
CFR 201.42). 


This order shall become effective on the sixth day after serv- 
ice upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 11,796) 


In re LUFKIN LIVESTOCK EXCHANGE, INC. P&S Docket No. 3860. 
Decided May 9, 1968. 


Market agency and dealer—Misuse of shippers’ proceeds— 
Employee purchases—Suspension of registration 


Respondent is ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, failing to maintain custodial account for 
such proceeds in conformity with regulations and permitting employees 
to purchase consigned livestock, is ordered to deposit shippers’ proceeds 
promptly, deposits to include amounts overdue from customers, and to 
keep records that fully disclose all transactions in its business under 
the act and is suspended as a registrant for a period of 10 days. 

Garrett N. Wyss for complainant. 

C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), the 
hearing examiner filed a report February 19, 1968, recommend- 
ing that respondent be found to have violated the act as charged, 
be ordered to cease and desist from such violations, to maintain 
properly a custodial account for shippers’ proceeds and to keep 
adequate records, and be suspended as a registrant under the 
act for a period of 10 days. Respondent filed exceptions to the 
hearing examiner’s report and oral argument was held before 


the Judicial Officer in Washington, D. C. April 23, 1968. 
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Respondent contends that the facts stipulated to by the parties 
and adopted by the hearing examiner in his report are “com- 
pletely void of any evidence that Respondent’s acts were willful, 
and the burden of proving willfulness has not been met by the 
Complainant. Consequently, said conclusions should be stricken 
from the Examiner’s Recommended Decision.” It is patent, it 
seems to us, that the number and type of respondent’s viola- 
tions of the act set forth in the stipulation of the parties and the 
hearing examiner’s Findings of Fact constitute willful violations 
thereof for the purposes of 5 U.S.C. 558 (c). See cases cited in 
hearing examiner’s report, infra. 


Respondent also excepts to the recommendation of the hearing 
examiner that it be suspended as a registrant under the act for 
a period of 10 days as the record contains no evidence as to 
whether a suspension is warranted herein or the appropriate 
period of suspension. Upon the basis of the admitted facts the 
suspension recommended is certainly not harsh and is warranted 
in the light of sanctions imposed for similar violations of the 
act. See sanctions imposed in cases cited in the hearing exami- 
ner’s report, infra. 


In view of the foregoing, the recommended decision and order 
of the hearing examiner filed February 19, 1968, are adopted as 


the final decision and order in this proceeding. 


Except as to suspension, this order shall become effective on 
the 6th day after its date. The suspension of respondent as a 
registrant under the act shall become effective on the 30th day 
after the date of this order. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 14, 1967, by the Acting Administrator, Pack- 
ers and Stockyards Administration, United States Department 
of Agriculture, and amended by an amendment to complaint 
filed on June 23, 1967, which, however, added no additional 





1. Further, respondent willfully violated the act on the basis of the standard set forth in 
Capitol Packing Company et al. v. United States, 350 F.2d 67, 78-79 (10th Cir. 1965). 
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charges, The complaint charges that Lufkin Livestock Exchange, 


Inc., hereinafter referred to as respondent, used funds received 
as proceeds from the sale of livestock consigned to it for sale on 
a commission basis for purposes of its own and purposes other 
than the payment of lawful marketing charges and the remit- 


tance of net proceeds to shippers, thereby endangering the faith- 


ful and prompt accounting for and payment of the portions 


thereof due the owners or consignors of livestock; that respond- 
ent on certain dates and in specified transactions, in connection 
with the auction sales of livestock, permitted the auctioneer to 


purchase livestock for his own account, which livestock had been 


consigned to respondent for sale on a commission basis; and 


that respondent, during a specified period, failed to keep ac- 
counts, records and memoranda which fully and correctly dis- 
closed all transactions involved in its business. } 


Respondent in its answer to the complaint, as amended, filed 


on July 5, 1967, admitted the jurisdictional allegations in the 
complaint but denied all other allegations and requested an oral 
hearing. On November 13, 1967, the parties filed a recommenda- 
tion of parties in which they requested that the shortened pro- \ 


cedure provided for in section 202.17 of the rules of practice 
(9 CFR 202.17) be used. On November 16, 1967, Will Rogers, 


Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, filed notice that the shortened pro- 


cedure would be used in this proceeding, On November 28, 1967, 


the parties filed a stipulation and a supplemental stipulation, in 
lieu of statements. 


The contents of.the stipulation and the supplemental stipula- 
tion filed herein are adopted as the Findings of Fact, as recom- 


mended by both complainant and respondent. The stipulations 
were also recommended as the Conclusions by respondent. How- 
ever, complainant filed an excellent brief in support of its Pro- 
posed Conclusions, which we are using as the basis of our Con- 


clusions. The Proposed Order recommended by both parties is 


similar except complainant recommends a 10-day suspension 
which was not included in respondent’s recommendation. We are 
adopting the Proposed Order recommended by complainant. 


— erin 
— ~ 


FINDINGS OF FACT 


1. (a) Lufkin Livestock Exchange, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
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business located at Lufkin, Texas 75901. The principal officers 
are Herbert Lowery, President, and Lester Lowery, Vice-Presi- 
dent. 
(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of conducting and operat- 
ing the Lufkin Livestock Exchange stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and buying and selling live- 


stock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, during the months August through November 
1966, used funds received as proceeds from the sale of live- 
stock consigned to it for sale on a commission basis, as follows: 

(a) Respondent issued checks, honored drafts and author- 
ized “debit memos,” drawn on or debited against its custodial 
account, in payment for purchases of livestock for its dealer ac- 


count; employees’ purchases of livestock for their own account; 


purchases of livestock by other dealers; advances to employees 
for expenses in connection with purchases of livestock for re- 


spondent’s dealer account; “commissions” to “spotters” employed 
by respondent; office and barn supplies; personal household ex- 


penses of its President; personal insurance premiums of its 
President; other personal bills for the account of its President; 
and bank interest and principal on notes payable by respondent. 


Such checks, drafts and debit memos amounted to between $75,- 
000 and $200,000 per week. In addition to the issuance, honoring 


or authorizing of such checks, drafts and credit memos, respond- 
ent failed to deposit in said account, amounts equal to proceeds 
receivable from the sale of consigned livestock that were not 
received by respondent or paid to respondent within three days 
of the sale of such livestock. 

The following checks, drafts or credit memos were issued, hon- 


ored or authorized by respondent to be drawn on or debited 
against its custodial account: 


(1) A check dated October 4, in the amount of $300.00, issued 
to respondent’s employee, Gene Alexander as an advance for 
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expenses to be incurred in connection with the purchase of live- 
stock for respondent’s dealer account; 


(2) A draft drawn on September 30, by Oran Cook, a dealer, 
in payment of the purchase for his own account of 60 head of 


livestock in the amount of $9,900.00; 
(3) Checks dated September 30 and October 21, payable to 


Patton Auction Barn, Nacogdoches, Texas, a market agency, in 
payment of the purchases of livestock for respondent’s dealer 


account in the amounts of $2,909.76 and $607.20, respectively; 


(4) Drafts payable to Bill Murray, in payment for “‘commis- 
sions” to Murray for “spotting” livestock for respondent’s dealer 


account in the amounts of $1,075.00, dated September 30, and 
$908.00, dated October 19; 


(5) A check dated September 30, payable to “REA Express”, 
in the amount of $26.24, in payment for office and barn supplies 


for respondent’s operations as a market agency and dealer; 


(6) A check dated September 26, payable to Huntington Feed 
Store in the amount of $74.96, in payment for livestock feed for 
respondent’s “Barn” account; 


(7) Debit memos issued by respondent’s bank, in the amounts 
of $113.75 and $45,000.00, dated October 5, and $325.00, dated 
October 28, and checks issued by respondent in the amounts of 


$4,000.00 and $77.80, dated October 22, in payment of either 
interest or principal due on notes payable by respondent; 


(8) Drafts payable to Starkville Livestock Commission Co., 
Inc., Starkville, Mississippi, in payment of the purchase of live- 
stock for respondent’s dealer account, in the amounts of $41,908.- 


63 and $15,235.81, dated October 1; $16,011.29, dated October 
20; $1,143.57, dated October 2; $9,585.27, dated October 14; and 


$15,529.56 dated October 7; 


(9) A draft drawn on October 3, payable to DeQuincy Live- 
stock Commission Company, DeQuincy, Louisiana, in payment 
of livestock purchases for his own account by B. Beathard, a 
dealer, in the amount of $6,377.02; 


(10) A check dated October 3, payable to O’Neal Butler, in 
payment of the purchase of 34 head of livestock for respondent’s 
dealer account, in the amount of $3,300.00; 





} 
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(11) Checks dated October 13, and October 21, payable to Tom 
Havard, laborer, for services rendered in the amounts of $132.18 
and $95.20, respectively ; 

(12) Checks dated October 2 and October 12, payable to Boots 
Grocery for the personal account of respondent’s President, in 
the amounts of $171.25 and $600.00, respectively ; 


(18) Debit memos issued by respondent’s bank against re- 
spondent’s custodial account to remove funds for which credit 
had previously been given on buyers’ drafts or checks which were 


returned for reasons of “insufficient funds,” “No authority to 
Pay,” “Signature Unauthorized” or “Inability to Locate Ac- 
count,” and for which respondent made no deposit to replace 


such funds, in the amounts of $13,276.39, $16,358.01 and $3,989.- 


85, dated October 6; $6,500.00, dated October 8; $10,084.80, dated 
October 11; $15,205.08, $4,516.46, $4,283.57 and $39,132.25, dated 
October 13, $239.00; dated October 4; $3,595.37, $40.00, $51.00, 


and $26.00, dated October 5; $1,668.12, dated October 17; 


$8,590.95 and $468.00, dated October 19; $4,000.00 and $4,705.37, 
dated October 20; $468.00, $636.74, $1,824.28, $1,127.00, dated 
October 26; $833.57 and $4,283.57, dated October 25; $1,724.32, 


dated October 22; $4,516.46, dated October 28; and $658.67, 
dated November 2; 

(14) Drafts payable to West Point Livestock Auction, Inc., 
West Point, Mississippi, in payment of the purchase of 56 head 
of livestock for respondent’s dealer account, in the amounts of 
$5,604.58, dated October 7; $964.04 and $12,332.00, dated October 
Zs 

(15) A draft dated October 7, payable to Pete Stout, a pro- 
ducer, in payment of the purchase of 72 head of livestock for 
respondent’s dealer account, in the amount of $9,053.48; 

(16) A draft dated October 19, payable to J. & M. Cattle Co., 
a dealer, Hardin, Texas, in payment of 113 head of livestock for 
respondent’s dealer account, in the amount of $12,470.00; 


(17) A draft dated October 11, payable to C. Burgess, Lufkin, 
Texas, in payment of the purchase of 49 head of livestock for 
respondent’s dealer account, in the amount of $4,745.00; 

(18) Draft dated October 3, and payable to the First State 
Bank & Trust Company, Lufkin, Texas, in payment on the per- 


sonal home mortgage of respondent’s President in the amount 
of $194.30; 
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(19) A draft dated October 6, drawn by B. Beathard, a dealer, 
payable to Vernon Livestock Co., Leesville, Leuisiana, in pay- 
ment of the purchase of livestock for his own account, in the 
amount of $8,171.63; 


(20) A check dated October 12, payable to the Lufkin Tele- 
phone Exchange Company, in payment of respondent’s telephone 
bill; 

(21) A draft dated October 17, payable to Coltharp’s Live- 
stock Market, DeRidder, Louisiana, drawn by B. Beathard, a 
dealer in payment of the purchase of livestock for his own ac- 
count, in the amount of $5,126.62; 


(b) As of October 24, 1966, respondent had recorded out- 
standing checks drawn on its custodial account in the amount 
of $238,668.45, additional proceeds due shippers in the amount 
of $29,069.72, and unrecorded checks, drafts and credit memos 
outstanding in the amount of $62,853.14, and to offset said obli- 
gations, cash in the bank account in the amount of $8,766.99, 
deposits in transit in the amount of $173,809.62, and proceeds 
receivable in the amount of $141,846.12, resulting in a deficiency 
of $6,168.58 in funds available to pay shippers’ proceeds; and 


(c) As of October 31, 1966, respondent had recorded out- 
standing checks drawn on its custodial account in the amount of 
$204,961.08, and unrecorded checks, drafts and credit memos 
outstanding in the amount of $86,829.92, and to offset said obli- 
gations, cash in the bank account in the amount of $47,271.57, 
deposits in transit in the amount of $136,974.97, and proceeds 
receivable in the amount of $50,792.40, resulting in a deficiency 
of $56,752.05 in funds available to pay shippers’ proceeds. 


3. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, in connection with the auction 
sales of livestock, permitted the auctioneer, Floyd Moore, Jr., to 
purchase livestock for his own account, which livestock had been 
consigned to respondent for sale on a commission basis. 


Date 1966 No. of Head Amount 
September 5 8 $ 685.33 
10 647.57 

3 366.41 

28 2,799.69 

22 2,138.80 

September 12 1 145.80 
18 2,127.45 


18 2,133.56 
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Date 1966 
September 19 


September 26 


October 3 
October 17 
October 31 


4. The current assets and current liabilities position 
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No. of Head 
10 
7 
7 


spondent as of October 31, 1966, is as follows: 
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Amount 
1,103.97 
798.94 
608.30 
2,507.03 
504.01 
1,127.78 
669.22 
1,044.60 
5,811.27 
480.24 
1,853.70 
1,834.32 
395.11 
545.00 
433.01 
853.34 
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5. Respondent, during the year 1966, and in connection with 
its business as a market agency and dealer under the Act, failed 
to keep (1) a general ledger of accounts showing assets, liabili- 
ties, income, expenses and net worth; and (2) an accurate rec- 
ord of the number and weight of livestock bought, sold or other- 
wise disposed of each business day for its own dealer account, 
and the prices paid or received therefor. 


CONCLUSIONS 


The record establishes that, during the August - November, 
1966, period, respondent used proceeds from the sale, at the 
stockyard, of livestock consigned to it for sale on a commission 
basis for purposes of its own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net 
proceeds to shippers. 


An audit of respondent’s records by the Packers and Stock- 
yards Administration revealed that as of October 24, 1966, re- 
spondent had a deficiency of $6,168.58 in funds available to pay 
shippers’ proceeds; and that as of October 31, 1966, respondent 
had a deficiency of $56,752.05 in funds available to pay shippers’ 
proceeds. 


Respondent stood as a fiduciary in relation to proceeds of sales 
of livestock handled by it for the benefit of its customers, and 
the law has always looked with disfavor upon the practice of one 
who in such a position uses such property as his own. U. S. v. 
Donahue Bros., Inc., 59 F. 2d 1019 (8th Cir. 1932). Improper 
handling of customers’ funds is not to be tolerated. This involves 
no mere technical regulation, but fundamental concepts of hon- 
esty and fair dealing between principal and agent. In re Wooten 
Commission Company, 4 A.D. 98 (1945). Great care is required 
of those who act and handle funds for absent principals; those 
who choose to engage in a regulated business must obey the ap- 
plicable regulations. In re T. S. Compton & Company, 5 A.D. 1 
(1946). Funds deposited in the custodial account for shippers’ 
proceeds are trust funds and should only be used for payment 
of lawful marketing expenses and for remittance of net proceeds 
to shippers. Any other use constitutes a misuse of trust funds. 
In re H. T. Monheim, d/b/a Gorman and Monheim, 5 A.D. 373 
(1946) ; In re Bowles Livestock Commission Company, 5 A.D. 
886 (1946). Actual use of funds received by a market agency as 
proceeds from the sale in commerce of livestock consigned for 
sale on a commission basis for purposes of its own constitutes an 
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unfair and deceptive practice in violation of section 312(a) of 
the Act (7 U.S.C. 218(a)) and a failure to render and maintain 
just, fair and non-discriminatory stockyard services and prac- 
tices in violation of sections 304 and 307 of the Act (7 U.S.C. 
205 and 208), as well as sections 201.40, 201.41 and 201.42 of the 
regulations issued pursuant to the Act. (9 CFR 201.40, 201.41, 
201.42). In re Harry C. Daniels, 14 A.D. 903 (1955), affirmed, 
Harry C. Daniels v. Benson, 242 F. 2d 39 (7th Cir. 1957) reh. 
den.; cert. den., 354 U.S. 989; In re W. I. Bowman, d/b/a Capi- 
tal Stock Yards, 15 A.D. 828 (1956); In re W. I. Bowman et al., 
23 A.D. 1074 (1964) ; affirmed, W. I. Bowman v. U. S. Dept. of 
Agriculture et al., 363 F. 2d 81 (5th Cir. 1966); In re Victor 
Koenig Sale Barn, 24 A.D. 1213 (1965); In re W. D. Anderson, 
26 A.D. 615 (1967). 


Respondent, during the months August through November 
1966, in addition to the specific actwal misuses of shippers’ pro- 
ceeds, failed to deposit in such account amounts equal to pro- 
ceeds receivable from the sale of consigned livestock that were 
not received by respondent or paid to respondent within three 
days of the sale of such livestock. 


In order to assure that the purposes of the Act are being prop- 
erly effectuated, one of which purposes is the safeguarding of 
producers from marketing practices which would deprive them 
of the true market value of their livestock, it is necessary for 
the Department to require market agencies selling livestock on 
a commission basis to collect from the purchasers of the live- 
stock payment therefor without delay to assure prompt payment 
of the proceeds from the sale of the livestock to the consignors 
and shippers. The regulations require the market agency to pay 
the consignors the proceeds from the sale of their livestock be- 
fore the close of the next business day following the sale of the 
consigned livestock (9 CFR 201.43). In order to comply with 
such requirement the market agency should collect from the pur- 
chasers of the livestock within the same period of time allowed 
to it to pay the consignors, i.e., before the close of the next busi- 
ness day following sale (purchase) on the consigned livestock. 


Any extension of credit to buyers by respondent should have 
been by respondent with its own general funds instead of with 
shippers’ funds. It was respondent’s duty and obligation under 
the Act and regulations to see to it that there were funds in the 
custodial account at all times in an amount sufficient to cover all 
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outstanding obligations. In re Victor Koenig, d/b/a Koenig Sale 
Barn, 24 A.D. 1218 (1965). This respondent did not do. 


While credit extensions with trust funds did not result in a 
direct diversion of the funds in the sense of a physical drawing 
out of the trust funds from the account, as in the specific mis- 
uses detailed earlier, the operation of the account as if the sales 
proceeds that were delinquent, were deposited to the credit of the 
account had the same effect. This course of conduct jeopardized 
the integrity of the custodial account for shippers’ proceeds and 
endangered the faithful and prompt accounting to consignors 
of the monies due them for the sale of their livestock. It, too, was 
a use of shippers’ proceeds for respondent’s own purposes. Jn re 
Bowman and Reynolds, 23 A.D. 1065 at 1069 (1964); In re W. 
I, Bowman et al., 23 A.D. 1074 (1964), affirmed, 363 F. 2d 81 
(5th Cir. 1966); In re W. D. Anderson, 26 A.D. 615 (1967). 
Thus respondent by this practice, also, violated sections 304, 307, 
and 312(a) of the Act (7 U.S.C. 205, 208, and 213(a)) and sec- 
tions 201.40 and 201.41 of the regulations (9 CFR 201.40, 201.- 
41), and so a cease and desist order under section 312(b) of the 
Act (7 U.S.C. 213(b)) is clearly warranted for these violations 
as well as those stemming from other misuses of shippers’ funds. 
See In re Bowman and Reynolds, supra, at 1069-71. It is equally 
clear that for such violations of any one of the sections of the 
Act thus violated, suspension is also warranted 7 U.S.C. 204 of 
the Act provides that “. . . whenever, after due notice and 
hearing, the Secretary finds any registrant is insolvent or has 
violated any provisions of said Act he may issue an order sus- 
pending such registrant for a reasonable specified period.” 


Respondent not only engaged in the highly improper practice 
of misusing shippers’ funds by extending credit to purchasers 
through its custodial account for shippers’ proceeds, respondent, 
during the period August through November, 1966, engaged in 
actual, active misuses of such shippers’ funds to the extent of 
$75,000 to $200,000 per week. The 63 checks, drafts and debit 
memos specifically detailed in the Findings are examples of the 
unlawful course of conduct engaged in by respondent. Such 
practices have many times been specifically noted as warranting 
suspensions of the violating registrant. See In re T. S. Compton 
& Company, 5 A.D. 1 at 3-4 (1946) ; In re Bowles Livestock Com- 
mission Company, 5 A.D. 886 at 889 (1946) ; In re Shannon and 
Farrell, 7 A.D. 951 at 971 (1948); In re W. I. Bowman, d/b/a 
Capital Stock Yards, 15 A.D. 828 at 835 (1956). 
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This is what the record discloses with respect to respondent’s 
financial position as of October 31, 1966: 


(a) respondent was actually insolvent to the extent of $16,- 
438.08 ; 


(b) respondent’s excess of allowed and disallowed current as- 
sets over allowed and disallowed current liabilities totalled only 
$8,436.06 ; 

(c) respondent’s custodial account for shippers’ proceeds had 
a deficiency in funds available to pay shippers’ proceeds of 
$56,752.05. 

Viewing all the record figures in the light most favorable to 
respondent, i.e., for purposes of illustration considering the 
amount of its excess of allowed and disallowed current assets 
over allowed and disallowed current liabilities to reduce its de- 


ficiency in funds available to pay shippers’ proceeds, respondent 
would still have been $48,315.99 ($56,752.05—$8,436.06) short. 
Even had respondent’s general financial position been strong, 


however, the gravity of its misuses of shippers’ proceeds would 
not have been abated. Such acts would have constituted a serious 
abuse of its fiduciary capacity nonetheless. In re C. P. Poland, 
5 A.D. 6 at 10 (1946). 

Shippers’ proceeds are trust funds and must be treated as such. 
In re Bowles Livestock Commission, 5 A.D. 886 at 889 (1946). 
Even prompt reimbursements to the account following such 
misuses would not have regularized the initial improper with- 


drawals. Hyatt v. U. S., 276 F. 2d 308 (10th Cir. 1960) ; see also 
In re Victor Koenig, d/b/a Koenig Sale Barn, 24 A.D. 1213 


(1965). Considerable means and ample bank credit are immater- 
ial. In re Shannon and Farrell, 7 A.D. 951 at 967 (1948); see 
also In re Bowman and Reynolds, 23 A.D. 1065 at 1071 (1964) ; 
In re W. D. Anderson, 26 A.D. 615 at 620 (1967). 

The repeated and flagrant violations of the Act and regula- 
tions arising from the various misuses of shippers’ funds, as 
demonstrated in the record in this proceeding, require the in- 
clusion of a suspension of respondent as a registrant in the 
sanctions imposed. 

The administrative procedure provisions in chapter 5, part 1, 


title 5, United States Code provide: 


“ 


Except in cases of willfulness or those in which 
public health, interest, or safety requires otherwise, the 
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withdrawal, suspension, revocation, or annulment of a li- 
cense is lawful only if, before the institution of agency pro- 
ceedings therefor, the licensee has been given— 


(1) notice by the agency in writing of the facts or con- 
duct which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements. . .” (5 U.S.C. 558(c)). 


It is not contended that the record herein demonstrates that 
the notice and opportunity to comply provisions above-quoted 
were satisfied by complainant with respect to the violations 
charged. However, a demonstration of adherence to such require- 
ments is unnecessary—willfulness is manifest. 


The term “willful” is one of many meanings. It is often used 
to denote an act which is intentional, or knowing, or voluntary, 
as distinguished from accidental. In Great Western Food Dis- 
tributors v. Brannan, 201 F. 2d 476 (7th Cir. 1953), acts done 


intentionally were held to have been done willfully. Conduct is 


willful if a person intentionally does an act which is prohibited, 
irrespective of evil motive or reliance on erroneous advice, or 
if he acts with careless disregard of statutory requirements. 
Goodman v. Benson, 286 F. 2d 896 (7th Cir. 1961). This test was 
adopted in In re Harrisburg Daily Market, 20 A.D. 955 (1961). 


See also Hastern Produce Co. v. Benson, 278 F. 2d 606 (8rd Cir. 


1960). To act willfully one need only know what he is doing; he 
need not even suppose he is breaking the law. In re George Sirota 
and Sons et al., 12 A.D. 825 (1953). Acts knowingly and con- 
sciously done are willfully done. In re Tarr, Downs and Com- 


pany, 8 A.D, 517 (1949); In re Frances Longwell, 20 A.D, 724 


(1961). See also In re Milton Silver, d/b/a Chambersburg Live- 
stock Sales, 21 A.D. 1488 (1962); In re Wayne County Live- 
stock Exchange, Inc., 23 A.D. 472 (1964). 


Respondent’s conduct constituting misuses of shippers’ funds 


in its custodial account for shippers’ proceeds meets the above- 


noted tests. The acts engaged in by respondent which were in 
violation of the Act and regulations were done intentionally, 
knowingly and voluntarily, as distinguished from accidentally; 
respondent acted with careless disregard whether or not it had 


the right to act as it did, and with plain indifference to statutory 


requirements. Respondent knew what it was doing and acted 
consciously. 



















PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 596 


610 





It would strain logic and experience to view such repeated mis- 
uses of trust funds in a trust account as a business practice en- 


gaged in accidentally or unknowingly, or inadvertently. Nor is 
there any defense available to respondent by virtue of a lack of 
demonstration in the record of actual injury to any shippers or 
consignors by virtue of the misuses of shippers’ funds. It is the 


purpose of the Act to prevent potential injury by stopping un- 


lawful practices in their incipiency. Proof of particular injury 
is not required. Daniels v. U. S., 242 F. 2d 39 (7th Cir. 1957); 
In re Bowman and Reynolds, 23 A.D. 1065 at 1071 (1964). 


Respondent intentionally, knowingly and voluntarily permitted 


its auctioneer to make livestock purchases out of consignment 
for his own account. In so doing respondent acted with careless 
disregard whether or not it had the right to so act, and with 


plain indifference to statutory requirements; it knew what it was 


about and acted consciously. This activity constitutes an unlawful 


practice violative of sections 307 and 312(a) of the Act, supra, 
and section 201.57(a) of the regulations (9 CFR 201.57(a)). 
In re B. & B. Livestock Auction Yard, Inc., 24 A.D. 613 (1965). 


See also In re Cache Valley Livestock Auction, 22 A.D. 359 
(1963); In re Humboldt Livestock Commission Company, Inc., 


22 A.D. 1084 (1963); In re Robert Phillipson, d/b/a Republican 
Valley Livestock Auction, and Fred Hummer, 22 A.D. 1253 


(1963) ; In re P. W. Beaman et al., 23 A.D, 45 (1964); In re 
LeRoy Breiner et al., 23 A.D. 59 (1964); In re C. A. Mervis, 
a/b/a Sealy Livestock Auction Company, 238 A.D. 669 (1964) ; 
In re Tootle Brothers & Co., d/b/a Clinton Community Sale, 24 
A.D, 1603 (1965) ; In re Piedmont Livestock Sales, Inc., 25 A.D, 
40 (1966) ; In re Grant City Sale Barn, Inc., 25 A.D. 175 (1966) ; 
and In re Point Pleasant Livestock Co., Inc., 25 A.D. 623 (1966). 


Respondent, during the year 1966, and in connection with its 
business as a market agency and dealer under the Act, failed to 


keep accounts, records, and memoranda which fully and correct- 
ly disclosed all transactions involved in its business. Specifically, 
respondent failed to keep (1) a general ledger of accounts show- 


ing assets, liabilities, income, expenses and net worth; and (2) 


an accurate record of the number and weight of livestock bought, 
sold or otherwise disposed of each business day for its own dealer 
account, and the prices paid or received therefor. 


One of the important and essential means in the accomplish- 
ment of the purposes of the Act is to require those subject to 
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the Act to keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions in their handling of 


livestock, A regulatory agency must be informed as to the busi- 
ness of those subject to regulation if it is to successfully perform 
its assigned function. Hyatt v. U. S., 276 F. 2d 308 (10th Cir. 
1960). 


The failure of respondent to keep accounts, records and memo- 


randa that fully and correctly disclose all transactions involved 
in its business subject to the provisions of the Act is in violation 
of section 401 of the Act (7 U.S.C. 221) and section 201.46 of the 


regulations (9 CFR 201.46). In re K. L. Peterson, 5 A.D. 750 
(1946); In re B. & B. Livestock Auction Yard, Inc., 24 A.D. 618 


(1965); In re Midwest Livestock Commission Company, Inc., 
et al., 23 A.D. 816 (1964); In re Victor Koenig, d/b/a Koenig 
Sale Barn, 24 A.D. 1213 (1965). See also In re Leon Hill, 25 A.D. 


1000 (1966) ; In re G. E. Finkbinder, 25 A.D, 1227 (1966). 


From the foregoing we conclude that respondent willfully used 
funds received as proceeds from the sale of livestock consigned 
to it for sale on a commission basis for purposes of its own and 


purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby endanger- 


ing the faithful and prompt accounting for and payment of the 
portions thereof due the owners or consignors of livestock, in 


violation of sections 304, 307 and 312(a) of the Act (7 U.S.C. 
205, 208 and 213(a)), and sections 201.40, 201.41 and 201.42 of 
the regulations (9 CFR 201.40, 201.41 and 201.42); and that 
respondent willfully engaged in the practice, in connection with 
the auction sales of livestock, of permitting its auctioneer to pur- 
chase livestock for his own account, which livestock had been 
consigned to respondent for sale on a commission basis, in viola- 
tion of sections 307 and 312(a) of the Act, supra, and section 
201.57(a) of the regulations (9 CFR 201.57(a)). Finally, re- 
spondent, in connection with its business as a market agency and 


dealer under the Act, failed to keep accounts, records and memo- 
randa which fully and correctly disclosed all transactions, in- 
volved in its business, in violation of section 401 of the Act (7 


U.S.C. 221), and section 201.46 of the regulations (9 CFR 201.- 
46). 

We conclude that the order requested by complainant is fully 
warranted, including the suspension provision, because of the 
serious nature of the violations and their repeated and flagrant 
occurrence. 
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All suggestions and recommendations submitted for the record 
have been carefully considered and whether specifically mention- 
ed or not all motions, recommendations, etc., inconsistent 
with this recommended decision are hereby denied. 


PROPOSED ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from (1) issuing checks, drawing drafts, or authorizing 
“credit memos” against its custodial account for shippers’ pro- 
ceeds for any purposes not authorized under the provisions of 
section 201.42 of the regulations, or otherwise failing to main- 
tain its “Custodial Account for Shippers’ Proceeds” in conform- 
ity with the provisions of said section 201.42; and (2) permit- 
ting its auctioneer, or other employees whose duties in connec- 
tion with the selling of livestock by auction involve the making 
of determinations or decisions directly affecting the interests of 
consignors, to purchase for any purpose for their own account 
livestock consigned to respondent for sale on a commission basis. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by some similar identifying designation. 
Such account shall be drawn on only for payment of the net pro- 
ceeds due the consignors or other persons whom respondent has 
knowledge are entitled thereto, and to obtain therefrom the sum 
due respondent as compensation for its services, and for pay- 
ment of lawful marketing charges. Respondent shall make de- 
posits in said account of amounts equal to any proceeds re- 
ceivable from the sale of consigned livestock that are not re- 
ceived by respondent within three days of the sale of the live- 
stock. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in its 
operations as a market agency and dealer, including (a) a gen- 
eral ledger of accounts showing assets, liabilities, income, ex- 
penses and net worth; and (b) an accurate record of the number 
and weight of livestock bought, sold, or otherwise disposed of 
each business day for its own account, and the prices paid or 
received therefor. 


Respondent is suspended as a registrant under the Act for a 
period of 10 days. 
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This order shall become effective on the sixth day after serv- 


ice on the respondent, and copies hereof shall be served on the 
parties. 


(No. 11,797) 


In re WASHINGTON LIVESTOCK AUCTION MARKET. P&S Docket 
No. 8977. Decided May 9, 1968. 


Rates and charges-——Dismissal of proceeding 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On April 25, 1968, the respondent, by its attorney, filed a docu- 
ment withdrawing the modifications of the current schedule of 
rates and charges filed on February 21, 1968. Such modifications 
are the subject of the “Complaint, Order of Suspension, and 
Notice of Hearing” issued by the Administrator of the Packers 
and Stockyards Administration, on March 5, 1968. The respond- 
ent also requested that the proceeding in this docket be dismissed. 


The Packers and Stockyards Administration, by its attorney, 
has filed an answer concurring in the respondent’s request for 
dismissal of the proceeding. 


In view of these circumstances, this proceeding is hereby dis- 
missed without prejudice. 


(No. 11,798) 
In re LOTHAR WEIL. P&S Docket No. 3880. Decided May 10, 1968. 
Termination of suspension 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on September 11, 1967, suspending 
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respondent as a registrant under the Act until he fully complied 
with the bonding requirements of the Act and the regulations. 
Complainant has now recommended that a supplemental order be 
issued terminating the suspension of respondent as a registrant 
under the Act for the reason that respondent has fully complied 
with the bonding requirements of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of September 11, 1967, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


(No. 11,799) 


In re LIMESTONE CATTLE COMPANY. P&S Docket No. 3940. De- 
cided May 10, 1968. 


Insolvency—Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in business under the act while insolvent and 
without the proper bond. 


James S. Krzyminski for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on December 11, 1967, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
respondent with violations of the Act and the regulations there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the regula- 
tions. 





Respondent filed an amended answer on April 10, 1968, in which 
it admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, and alleges that re- 
spondent has discontinued business since January, 1968, in any 
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capacity, and has filed with the Packers and Stockyards Adminis- 
tration a notice of termination of its registration. Respondent 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order, with findings 
and conclusions, for the purpose of this proceeding only, based 
on all the allegations contained in the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Limestone Cattle Company, hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Groesbeck, Texas. 


(b) Respondent at all times material herein was engaged in 
the business of buying livestock in commerce on a commission 
basis. 


2. Respondent’s current liabilities exceed its current assets. 
As of June 3, 1967, respondent had current liabilities totaling 
$60,049.65 and current assets totaling $27,253.65, resulting in an 
excess of current liabilities over current assets of $32,796.00. As 
of July 25, 1967, respondent had current liabilities totaling 
$112,963.64 and current assets totaling $87,641.16, resulting in 
an excess of current liabilities over current assets of $25,322.48. 


3. Respondent, during the period from June 3 to July 25, 1967, 
engaged in the business of a market agency, buying livestock on 
a commission basis, notwithstanding the fact that its current 
liabilities exceeded its current assets. 


4. Respondent, during the period from March 22, 1966, through 
October 31, 1967, regularly and consistently engaged in the busi- 
ness of buying livestock on commission as a market agency with- 
out furnishing and maintaining a reasonable and acceptable bond, 
or its equivalent, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218 (a) ). 
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By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency, shall cease and 
desist from (1) engaging in business in commerce while its cur- 
rent liabilities exceed its current assets; and (2) engaging in 
business in commerce in any capacity for which bonding is re- 
quired under the Act and the regulations without filing and main- 
taining a reasonable and acceptable bond or its equivalent, as re- 
quired under the Act and the regulations. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 11,800) 


In re BOONE LIVESTOCK COMPANY, INC. P&S Docket No. 3614. 
Decided May 13, 1968. 


Stay order—Suspension of registration—Stay order denied as to 
cease and desist order 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order was 
issued April 30, 1968, ordering respondent to cease and desist 
from the violations of the act found therein and to keep proper 
records, and suspending respondent as a registrant under the act 
for a period of 6 months. In a letter received May 10, 1968, coun- 
sel for respondent stated that respondent would file a petition for 
reconsideration of the order of April 30, 1968, and requested that 
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the cease and desist order contained therein be stayed pending a 
determination of its petition for reconsideration. Complainant 
objects to such stay. In view of respondent’s intention to file a 
petition for reconsideration, the suspension of respondent as a 
registrant under the act for a period of 6 months contained in the 
order of April 30, 1968, is hereby stayed pending the issuance 
of a further order in this proceeding. However, respondent’s 
request for a stay of the cease and desist order is denied as we 
see no adverse effect upon respondent of its operation pending the 
outcome of its petition for reconsideration. 


(No. 11,801) 


In re KENNETH H. SANDS. P&S Docket No. 3918. Decided May 
14, 1968. 


Bond—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 


Samuel J. Harris for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
The recommended decision and order of the hearing examiner 
filed April 17, 1968, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter called the act, instituted by a complaint filed Novem- 
ber 2, 1967, by the Acting Administrator, Packers and Stockyards 
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Administration, United States Department of Agriculture. The 
respondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock in commerce. He is charged with 
engaging in business as such a dealer buying and selling livestock 
for his own account or for the account of others without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the act and the regulations thereunder. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent November 6, 1967. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 


On February 8, 1968, counsel for complainant filed a document 
recommending that an order issue directing respondent to cease 
and desist from engaging in business in any capacity under the 
act and the regulations without complying with the bonding re- 
quirements relating thereto. A copy of this recommendation 
was served upon respondent February 14, 1968. Counsel for com- 
plainant, on April 16, 1968, filed a paper setting forth that re- 
spondent is now in compliance with the bonding requirements of 
the act and the regulations, and reaffirming the recommendation 
complainant previously made. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Kenneth H. Sands, is an individual whose mail- 
ing address is 602 19th Street, Vienna, West Virginia 26101. 
Respondent, at all times material herein, was registered with the 
Secretary as a dealer to buy and sell livestock in commerce, and 
at all such times was engaged in the business of buying and selling 
livestock in commerce for his own account or for the account of 
others. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the act was termi- 
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nated on September 15, 1967. Respondent was notified by certified 
mail on or about August 24, 1967, of such termination date, and 
was informed that he would have to comply with the bonding 
requirements under the act and the regulations if he continued 
to engage in business as a dealer in commerce after such termina- 
tion date. Notwithstanding such notice, respondent has continued 
to engage in the business of a dealer buying and selling livestock 
in commerce for his own account or for the account of others with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the act and the regulations. 


PROPOSED CONCLUSIONS 


By operating his business as a dealer under the act without a 
reasonable bond or its equivalent, as set forth in Finding of Fact 
2, respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 218(a)) and sections 201.29 and 201.30 of the regulations 
thereunder (9 CFR 201.29 and 201.30). See e.g., In re Isom 
Martin, 8 A.D. 1247 (1949); In re Mart (Bill) White, 23 A.D. 
1104 (1964) ; In re Ben Tanaka, 27 A.D. 257 (1968). Although 
respondent is now in compliance with the bonding requirements 
of the act and the regulations, he should be ordered to cease and 
desist from the violation found herein, as recommended by com- 
plainant. See, e.g., In re Mart (Bill) White, supra; In re Owen- 
Monroe County Feeder Association, Inc., 25 A.D. 766 (1966) ; 
In re Ben Tanaka, supra. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act without filing and maintaining such 
bond or its equivalent as is required by the act and the regulations 
issued pursuant thereto. 


(No. 11,802) 


In re LUFKIN LIVESTOCK EXCHANGE, INC. P&S Docket No. 3860. 
Decided May 20, 1968. 


Effective date of order 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued May 9, 1968, in part suspending respondent as a regis- 
trant under the act for a period of 10 days effective on the 30th 


day after the date of such order. On May 20, 1968, respondent 


requested that its suspension as a registrant become effective 
on the 27th day after the order of May 9, 1968. Complainant does 
not object to such request. Accordingly, the suspension of re- 
spondent as a registrant under the act contained in the order of 


May 9, 1968, shall become effective on the 27th day after the 
date of such order or June 5, 1968. 


(No. 11,803) 


In re JESSE AMARAL, SR. P&S Docket No. 3955. Decided May 21, 
1968. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 


James S. Krzyminski for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended.decision and order of the hearing examiner 


filed April 18, 1968, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed January 17, 1968, by the 
Acting Administrator, Packers and Stockyards Administration, 
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United States Department of Agriculture. The respondent is 
registered with the Secretary under the act as a dealer to buy and 
sell livestock in commerce and is charged with engaging in busi- 
ness as such a dealer without maintaining a sufficient bond or its 
equivalent, as required by the act and the regulations issued 
thereunder. A copy of the complaint and a copy of the rules of 


practice were served upon respondent January 20, 1968. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 


202.9 of the rules of practice (9 CFR 202.9), failure to file an 


answer would constitute an admission of the facts alleged in the 


complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, Office 


of Hearing Examiners, United States Department of Agriculture, 


for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 

On March 22, 1968, counsel for complainant filed a document 
advising that respondent is now in compliance with the bonding 
requirements of the act and the regulations, and recommending 


that an order issue directing respondent to cease and desist from 
engaging in business in any capacity under the act and the regula- 
tions without complying with the bonding requirements relating 


thereto. A copy of this document was served upon respondent 
March 25, 1968. 


PROPOSED FINDINGS OF FACT 
1. Respondent, Jesse Amaral, Sr., is an individual whose ad- 
dress is Petaluma, California. Respondent, at all times material 


herein, was registered with the Secretary under the act as a dealer 
to buy and sell livestock in commerce, and at all such times was 
engaged in the business of buying and selling livestock in com- 
merce for his own account. 


2. On the basis of the volume of his business transacted as a 


dealer during the year ending December 31, 1966, respondent 
was required, under the act and the regulations, to increase the 
$5,000 bond or bond equivalent maintained by him to secure per- 


formance of his dealer obligations to the amount of $8,000. By 


letters dated April 19, 1967 and May 17, 1967, respondent was 
notified of this required increase. Notwithstanding such notices, 
respondent continued to operate as a dealer, buying and selling 
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livestock in commerce for his own account, or for the account of 
others, without furnishing the required increased bond coverage. 


PROPOSED CONCLUSIONS 


By operating his business as a dealer under the act without an 
adequate bond or its equivalent, as set forth in Finding of Fact 2, 
respondent has violated section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations issued 
thereunder. (9 CFR 201.29 and 201.30). See eg., In re Isom 
Martin, 8 A.D. 1247 (1949); In re A. C. Smith, 24 A.D. 622 
(1965) ; In re Owen-Monroe County Feeder Association, Inc., 25 
A.D. 766 (1966). Although respondent is now in compliance with 
the bonding requirements of the act and the regulations, he should 
be required to cease and desist from the violation found herein, as 
recommended by complainant. See, e.g., In re Owen-Monroe 
County Feeder Association, Inc., supra. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act without filing and maintaining such 
bond or its equivalent as is required by the act and the regulations 
issued pursuant thereto. 


(No. 11,804) 


In re S. C. POWLEDGE. P&S Docket No. 3947. Decided May 24, 
1968. 


Bond—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 


Samuel J. Harris for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed April 30, 1968, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding 
except that the year 1966 contained in the second sentence of 
Finding of Fact 3 is hereby amended to 1967. 
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This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the act, instituted by a complaint filed 
January 2, 1968, by the Acting Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture. 
The respondent is registered with the Secretary under the act as 
a dealer to buy and sell livestock in commerce. He is charged with 
engaging in business as such a dealer without maintaining a suffi- 
cient bond or its equivalent, as required by the act and the regula- 
tions issued thereunder. A copy of the complaint and a copy of 
the rules of practice were served upon respondent January 5, 1968. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 


On February 27, 1968, counsel for complainant filed a document 
recommending that an order issue directing respondent to cease 
and desist from engaging in business in any capacity under the 
act and the regulations without complying with the bonding re- 
quirements relating thereto. A copy of this recommendation was 
served upon respondent March 1, 1968. Counsel for complainant, 
on April 29, 1968, filed a paper setting forth that respondent is 
now in compliance with the bonding requirements of the act and 
the regulations, and reaffirming the recommendation previously 
made. 
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PROPOSED FINDINGS OF FACT 


1. Respondent, S. C. Powledge, is an individual whose address 
is P. O. Box 114, Coldspring, Texas 77331. Respondent, at all 
times material herein, was registered with the Secretary under 
the act as a dealer to buy and sell livestock in commerce, and at 
all such times was engaged in the business of buying and selling 
livestock in commerce for his own account. 


2. During the period September 22, 1966 to December 26, 1967, 
respondent maintained a surety bond in the amount of $5,000 to 
secure performance of his dealer obligations under the act. 


3. On the basis of the volume of his business transacted as a 
dealer during the year ending December 31, 1966, respondent was 
required, under the act and the regulations, to increase to $6,000 
the amount of the bond or bond equivalent maintained by him to 
secure performance of his obligations thereunder. On or about 
August 1 and 24, 1966 and October 6, 1966, respondent was noti- 
fied in writing of this required increase. Notwithstanding such 
notices, respondent continued to operate as a dealer, buying and 
selling livestock in commerce for his own account, without fur- 
nishing the required increased bond coverage. 


PROPOSED CONCLUSIONS 


By operating his business as a dealer under the act without 
an adequate bond or its equivalent, as set forth in Finding of 
Fact 3, respondent has violated section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations issued 
thereunder (9 CFR 201.29 and 201.30). See e.g., In re Isom 
Martin, 8 A.D. 1247 (1949); In re A. C. Smith, 24 A.D. 662 
(1965) ; In re Owen-Monroe County Feeder Association, Inc., 25 
A.D. 766 (1966). Although respondent is now in compliance with 
the bonding requirements of the act and the regulations, he should 
be required to cease and desist from the violation found herein, as 
recommended by complainant. See e.g., In re. Owen-Monroe 
County Feeder Association, Inc., supra. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business in 
commerce under the act without filing and maintaining such bond 
or its equivalent as is required by the act and the regulations 
issued pursuant thereto. 
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(No. 11,805) 


In re AWARD MEAT PACKING Co. P&S Docket No. 3748. Decided 
May 28, 1968. 


Packer—Failure to pay when due—Cease and desist 


Respondent is ordered to cease and desist from failing to pay when due the 
full amount of the purchase price of livestock purchased in commerce. 
Respondent’s defenses for such failures to pay, such as low yield, ex- 
tension of credit and payment by promissory note are without merit. 


Raymond W. Fullerton for complainant. 
Henry Himmelfarb, Los Angeles, Cal., for resopndent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the hearing examiner, after complaint, 
hearing, etc., issued a recommended decision to the effect that 
respondent had violated the act as charged. He also proposed a 
cease and desist order against the violations found. 


Respondent filed exceptions to the recommended decision and 
oral argument was held before the Judicial Officer on April 24, 
1968, in Washington, D. C. 


We find no merit in respondent’s exceptions. As to the alleged 
first violation, the evidence clearly establishes as found by the 
hearing examiner that respondent’s agent entered into a contract 
for the purchase of calves at an agreed-upon total price but that 
after the calves were slaughtered respondent refused to pay the 
draft drawn by its agent and paid a lesser sum without any legal 
justification therefor. This was not a contract dispute but simply 
a refusal of respondent to comply with its contract. 


The remaining violations alleged in the complaint and found 
by the hearing examiner concern failure to pay or to pay promptly 
for livestock purchased. Respondent defends by pointing to a 
promissory note executed some weeks after respondent had failed 
to pay drafts drawn for the payment of livestock purchases. 
While such a note may constitute payment for some purposes it 
does not relieve respondent from its responsibility under the act 
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and the regulations to make prompt payment unless there is an 
agreement for the extension of credit which was not the case here. 


As supplemented herein the hearing examiner’s recommended 
decision and his proposed order are adopted as the final decision 
and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on October 17, 1966, and 
amended later, by the Packers and Stockyards Division, Consumer } 
and Marketing Service (now the Packers and Stockyards Admin- 
istration), United States Department of Agriculture. The re- 
spondent was charged with having engaged as a packer in the 
unfair practice of failing and refusing to pay as agreed upon for 
livestock purchased in interstate commerce for slaughter. Re- 
spondent answered, denying violation of the Act on the basis that 
it was justified in refusing to pay as charged, and that the perti- 
nent provision of the Act was so vague and indefinite as to be in | 
violation of the due process clause. It requested an oral hearing. 


A hearing was held in Los Angeles, California, on April 25, 
1967, before Hearing Examiner Jack W. Bain, Office of Hearing 
Examiners, United States Department of Agriculture. Com- 
plainant was represented by Raymond W. Fullerton, Office of the 
General Counsel, United States Department of Agriculture, and 
respondent was represented by Henry Himmelfarb, Attorney at 
Law, 4523 Produce Plaza West, Los Angeles. The hearing tran- 
script (hereinafter “Tr.” with page number) contains 276 pages. 
Complainant called nine witnesses and respondent. called one. 
Complainant presented 19 exhibits (hereinafter “CX” with exhibit 
number) and respondent presented four (“RX” with exhibit 
number). Most of the exhibits include two or more pages or 
items. 


——— 





After the hearing, complainant filed proposed findings, brief, 
etc., on June 9, 1967 (38 pages) ; respondent filed such on Sep- 
tember 25 (11 pages) ; and complainant replied on November 3 
(14 pages). 
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PROPOSED FINDINGS OF FACT 


1. The respondent, Award Meat Packing Co., is a California 
corporation whose principal place of business is at South Gate, 
California. 


2. Respondent is, and at all times material herein was, engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


3. Respondent is, and at all times material herein was, a packer 
within the meaning and subject to the provisions of the Act. 


4. On the morning of September 28, 1965, Clayton J. Vincent, 
a cattle buyer for T and C Cattle Co., Phoenix, Arizona, purchased 
152 heifer calves for his employer from a rancher doing business 
as Rancho Seco, Arivaca, Arizona. In the presence of Don Raleigh, 
owner of Rancho Seco, Mr. Vincent weighed the 152 calves on a 
scale located at said ranch, and determined that said animals 
weighed a total of 65,000 pounds. The T and C Cattle Co. paid 
for the 152 calves on the basis of such weight, minus 2 per cent 
thereof, or a total net weight of 63,700 pounds, hereinafter some- 
times referred to as T and C’s purchase weight. The 2 per cent 
reduction from the actual weight obtained by Mr. Vincent was 
conferred as an allowance for the in-transit shrink normally 
sustained by livestock during shipment. (Tr. 14-18, 91; CX 1-A, 
1-B.) 


5. The 152 calves were sucklings prior to the time they were 
purchased by Mr. Vincent. On the day Mr. Vincent purchased the 
152 calves such animals were transported approximately 200 miles 
by truck from the ranch at which they had been produced to a 
feed lot owned and operated by T and C Cattle Co. at Phoenix, 
Arizona, hereinafter referred to as the feed lot. From the time 
they were loaded into the truck to be hauled to the feed lot, the 
152 calves were deprived of their mothers’ milk. (Tr. 19-20, 36.) 


6. The 152 calves arrived at the feed lot during the latter part 
of the afternoon of September 28, 1965. Such animals were un- 
loaded from the vehicle in which they had been hauled, and Dewey 
E. Norris, manager of the feed lot, weighed the animals as they 
came off the truck in two drafts * of 68 and 84 calves, respectively. 





1. Draft. * * ¢ 
A draft in stockyard parlance is all those animals in one consignment weighed as a 
single sales or purchase classification. Acker v. U.S., D.C. DIl., 12 F. Supp. 776, 780. 
BLACK, LAW DICTIONARY (4th ed. 1951). 
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The total off-truck weight of the 152 calves on September 28, 1965, 
was 63,090 pounds. (Tr. 19, 44-45; CX 2, p. 2.) 


7. Mr. Vincent and Richard Mountjoy, an agent or buying rep- 
resentative of respondent, were present when the 152 calves ar- 
rived at the feed lot. Said individuals observed Mr. Norris as he 
weighed the calves at the feed lot on September 28, 1965. Mr. 
Vincent showed Mr. Mountjoy T and C’s purchase weight of the 
152 calves; Mr. Mountjoy was also aware of the off-truck weight 
thereof obtained by Mr. Norris. (Tr. 19-21, 39, 40, 45; CX 2, p. 2.) 


8. On September 28, 1965, Mr. Mountjoy expressed to Mr. 
Vincent an interest in purchasing some or all of the 152 calves. 
Such interest was manifested after Mr. Mountjoy had visually 
inspected said animals and after he was aware of T and C’s pur- 
chase weight and the off-truck weight of the 152 calves obtained 
by Mr. Norris and described in Finding of Fact 6. 


Accordingly, Mr. Vincent, acting on behalf of T and C Cattle 
Co., offered to sell Mr. Mountjoy all or part of the 152 calves for 
$23.25 per hundredweight based on T and C’s purchase weight. 
Mr. Vincent specifically advised Mr. Mountjoy that in the event 
he accepted such offer with respect to part of the 152 calves, it 
would be necessary for T and C Cattle Co. to prorate * T and C’s 
purchase weight for the portion of the calves selected by Mr. 
Mountjoy in order to compute the total sales price for such portion 
of the animals. (Tr. 20, 22-24, 38.) 


9. On September 29, 1965, Mr. Vincent was on a business trip 
and not at the feed lot. On said date, Mr. Mountjoy, acting for 
and on behalf of respondent, contacted Mr. Norris and advised 
the latter that he desired to purchase the heaviest one-half of the 
152 calves on the basis of T and C’s purchase weight. Mr. Norris 
communicated with Mr. Vincent by telephone and Mr. Vincent 
authorized the sale of approximately one-half of the 152 calves on 
the aforesaid basis. Mr. Mountjoy, acting for and on behalf of 
respondent, accepted the T and C Cattle Co. offer to sell approxi- 
mately one-half of such livestock on the basis of T and C’s pur- 
chase weight. Mr. Mountjoy advised officials of T and C Cattle 
Co. that he was purchasing the calves for and on behalf of Award 
Meat Packing Co., the respondent. (Tr. 23-24, 48-50, 71, 80, 82, 
144.) 

8. Prorate. To divide, share, or distribute proportionally; to assess or apportion pro rata. 
Formed from the Latin phrase “pro rata,” and said to be a recognized English word. Diamond 


Alkali Co. v. Henderson Coal Co., 287 Pa. 232, 134 A. 386, 388. BLACK, LAW DICTIONARY 
(4th ed. 1951). 
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10. During the morning of September 30, 1965, Mr. Mountjoy 
personally inspected, evaluated, and selected 72 of the heaviest 
calves from the lot of 152 calves and he purchased such 72 calves 
for and on behalf of the respondent for $23.25 per hundredweight 
based on T and C’s purchase weight. Immediately thereafter Mr. 
Norris separately weighed the 72 calves Mr. Mountjoy had pur- 
chased on behalf of the respondent and also the remaining 80 
calves from the original lot of 152 calves. Mr. Norris performed 
such respective weighings for the purpose of deriving informa- 
tion that was necessary in orler to compute T and C’s purchase 
weight of the 72 calves Mr. Mountjoy had selected for and on be- 
half of the respondent. On September 30, 1965, the 72 calves Mr. 
Mountjoy had selected weighed a total of 30,775 pounds, and said 
remaining 80 calves weighed 31,070 pounds. (Tr. 50-51, 62-63; 
CX 4, CX 5; Par. 2, answer to complaint, as amended.) 


11. On September 30, 1965, after the weighings referred to in 
Finding of Fact 10 were conducted, Mr. Norris gave Margaret 
Falls, bookkeeper for T and C Cattle Co., information containing 
data from which Mrs. Falls could prorate T and C’s purchase 
weight of the 72 calves Mr. Mountjoy had purchased for and on 
behalf of the respondent. Such information included T and C 
Cattle Co.’s delivery record which sets forth the weight of said 
72 calves as obtained on September 30, 1965, the scale ticket sub- 
stantiating said weight, and the scale ticket that shows the 
weight of the remaining 80 calves from the original lot of 152 
calves. In addition, Mrs. Falls had in her possession all relevant 
information concerning the weight at which T and C Cattle Co. 
had purchased the entire lot of 152 calves on September 28, 1965. 
(Tr. 58, 63, 88-92; CX 1-A, 1-B, 4, 5.) 


12. On September 30, 1965, Mrs. Falls made computations in 
connection with prorating T and C Cattle Co.’s purchase weight 
of the 72 calves Mr. Mountjoy had purchased for and on behalf 
of respondent. Mrs. Falls ascertained the sum of the weight of 
said 72 calves on September 30, 1965, and the weight of the re- 
maining 80 calves from the original lot of 152 calves on said date, 
and subtracted said sum from T and C’s purchase weight. Mrs. 
Falls divided the figure derived thereby into the sum of the weights 
of said 72 and 80 calves on September 30, 1965, and obtained the 
percentage of the shrunken weight required to be added to the 
weight of the calves on September 30, 1965, to compute the pur- 
chase weight of the respective calves. Mrs. Falls multiplied such 
per cent times the weight of said 72 calves on September 30, 1965, 
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and added the result thereof to said weight of the 72 calves. Mrs. 
Falls thereby accurately prorated T and C’s purchase weight of 
the 72 calves and she multiplied the figure derived by the afore- 
said computation times the price per hundredweight Mr. Mountjoy 
had agreed to pay for the 72 head of livestock he had purchased 
for and on behalf of the respondent. The specific figures involved 
in Mrs. Falls’ computations were as follows: 


Purchase weight of the 152 calves (obtained 9-28-65) : 63,700 lbs. 

Weight of the 72 calves purchased by 

Award Meat Packing Co. on 9-30-65: 30,775 Ibs. 

Weight of the remaining 80 calves on 9-30-65: 31,070 lbs. 

Total weight of the 152 calves on 9-30-65: 61,845 Ibs. 

Difference between T and C’s purchase weight and 

the weight of the 152 calves on 9-30-65: 63,700 lbs. 

—61,845 

1,855 lbs. 


Percentage of shrunken weight required to be added 

to 9-30-65 weight to compute purchase weight of 

respective calves: 2.999% 
(1,855 = 61,845 = 2.999%) 


Amount of shrink allottable to the 72 calves purchased 
by Award Meat Packing Co. (2.999% x 30,775): 923 lbs. 


T and C’s purchase weight of the 72 calves purchased 
by Award Meat Packing Co. 


Weight of said animals on 9-30-65 80,775 lbs. 
Plus, allowable shrink: 923 
31,698 Ibs. 


Sales price of the 72 calves purchased by 
Award Meat Packing Co. (31,698 ~« $23.25 per cwt.): $7,369.79 


(Tr. 88-93; CX 6.) 


13. The computations referred to in Finding of Fact 12 were 
made by Mrs. Falls in the presence of Mr. Mountjoy and were 
in all respects in full accordance with the terms of- purchase Mr. 
Mountjoy and representatives of T and C Cattle Co. had agreed to 
regarding the sale of the 72 animals Mr. Mountjoy had selected 
from the lot of 152 calves for and on behalf of respondent. Mrs. 
Falls explained the figures and computations to Mr. Mountjoy and 
offered the latter a copy of such computations and copies of the 
documents supporting the figures on which such computations 
were based. Mr. Mountjoy declined to accept the aforesaid docu- 


ments. After reviewing said figures and computations and listen- 
ing to Mrs. Falls’ explanation thereof, Mr. Mountjoy personally 
drew a draft in purported payment of the purchase price for the 
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72 calves he had purchased from T and C Cattle Co. for and on 
behalf of the respondent. Said draft named “Award Meat Pkg. 
Co.” the respondent, as drawer; set forth a net weight of “31,698”, 
and a price of “$23.25”; and was drawn in the total amount of 
“$7,369.79”. (Tr. 24, 30, 34-35, 38, 49, 80, 95-96, 124-125, 131, 
1438, 149; CX 7-A.) 


14. The draft referred to in Finding of Fact 13 was not hon- 
ored. Thereafter, Morris Salter, president of the respondent, 
transmitted to T and C Cattle Co. a letter dated October 12, 1965, 
in which it is asserted that a “credit for a 5% shrink was inad- 
verently (sic) overlooked by your firm”; a statement setting forth 
a weight of “30,600”, a 5% shrink of “1,530”, a pay weight of 
“29,070”, and a total purchase price of “6,758.78”. Such “pay 
weight” was derived by taking the off-truck weight, at the re- 
spondent’s place of business, of the aforesaid 72 calves and sub- 
tracting 5 per cent thereof as a shrink allowance. Mr. Salter did 
not reveal to personnel of T and C Cattle Co. the basis for the 
weight that the respondent alleged was the “pay weight” of said 
72 calves. Such information was revealed during the official in- 
vestigation of this matter by a representative of the complainant. 
(Tr. 97, 99-108, 116-117, 123, 132, 150, 270; CX 7-A, 8-A, 8-B; 
RX 1.) 


15. The scale at the feed lot on which Mr. Norris performed 
the weighings, referred to in Findings of Fact 6 and 10, is period- 
ically examined and tested for accuracy at monthly intervals. 
Such scale was inspected and tested on September 15, 1965, and 
October 15, 1965, and found to be accurate. Mr. Norris appropri- 
ately balanced the scale in connection with the above-mentioned 
weighings and performed said weighings in the presence of Mr. 
Mountjoy in a competent and reliable manner. (Tr. 51-53, 65-66, 
83; CX 3.) 


16. It is a custom in the livestock industry to sell calves which 
were sucklings when purchased by the seller on the basis of the 
purchase weight of the seller when the sale is made within a short 
time after the seller had purchased such livestock. (Tr. 26, 94, 
185-186.) 

17. Part of the 72 calves the respondent purchased from T and 


C Cattle Co. on or about September 28, 1965, were slaughtered by 
the respondent on October 1, 1965; and the balance of such live- 


stock were slaughtered by the respondent on October 4, 1965. (Tr. 
153, 168.) 
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18. During the fall of 1966, Mr. Mountjoy requested Julius 
Caesar, a livestock buyer doing business near Gonzales, Texas, 
to procure calves for and on behalf of the respondent, since 


slaughter calves were relatively unavailable at such time in the 


location where Mr. Mountjoy conducts his buying operations. Mr. 
Mountjoy instructed Mr. Caesar to have the seller of any such 
animals obtained by the latter draw drafts naming the respondent 


as the drawer in payment for the livestock. Accordingly, Mr, | 
Caesar contacted Arthur Ratliff, the bookkeeper of Gonzales Com- | 


mission Company, Gonzales, Texas, a registered market agency 
under the Act and the regulations, and asked him if said company 
would sell livestock to the respondent on the above-mentioned 


basis. Mr. Ratliff communicated with the bank on which the drafts | 


were to be drawn for the purpose of inquiring about the respond- 
ent’s credit and financia) responsibility before the Gonzales Com- J 
mission Company sold any livestock to the respondent. Such in- | 


quiry indicated to Mr. Ratliff that the respondent diligently ful. | 


filled its obligations incurred in connection with livestock pur- 


chases paid for by drafts naming it as the drawer; therefore, 
Gonzales Commission Company commenced to sell livestock to the | 


respondent on the aforesaid basis. (Tr. 198-199, 206, 241, 245- 
247; CX 10, p. 3.) | 


19. On October 1, 1966, Gonzales Commission Company sold 94 
calves to the respondent for $11,490.87.° In connection with such 


sale, Mr. Ratliff drew a draft dated October 5, 1966, in said 
amount, naming the respondent the drawer thereof. Such draft 


was deposited in Gonzales Commission Company’s account with 
The First National Bank, Gonzales, Texas, on October 6, 1966, 
and was honored when presented for payment. (Tr. 199-200; CX 


11.) 


20. On October 8, 1966, Gonzales Commission Company sold 89 
calves to the respondent for $10,398.33.1° In connection with such 


sale, Mr. Ratliff drew a draft dated October 14, 1966, in said 
amount, naming the respondent the drawer thereof. Such draft 


was deposited in Gonzales Commission Company’s account with 
The First National Bank, Gonzales, Texas, on said latter date, 


and was honored when presented for payment. (Tr. 199-200; 
CX 12.) 
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9. Such price is a total amount composed of a $10,680.73 purchase price, a $110.14 buying 
commission, and a $700.00 freight charge. (CX 11, p. 1.) 

10. Such price is a total amount composed of a $9,595.87 purchase price, a $102.96 buying 
commission, and a $700.00 freight charge. (CX 12, p. 1.) 
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21. On October 15, 1966, Gonzales Commission Company sold 
40 calves to the respondent for $5,061.59.11 In connection with 
such sale, Mr. Ratliff drew a draft dated October 19, 1966, in 


said amount, naming the respondent the drawer thereof. Such 


draft was deposited in Gonzales Commission Company’s account 
with The First National Bank, Gonzales, Texas, on said latter 
date, and was honored when presented for payment. (Tr. 199- 


200; CX 18.) 


22. On Ooctober 20, 1966, Gonzales Commission Company sold 
57 calves to the respondent for $6,982.00.12 In connection with 
such sale, Mr. Ratliff drew a draft dated October 21, 1966, in 


said amount, naming the respondent the drawer thereof. Such 


draft was deposited in Gonzales Commission Company’s account 
with The First National Bank, Gonzales, Texas, on said latter 
date, and was honored when presented for payment. (Tr. 199- 


200; CX 14.) 
23. On Ooctober 22, 1966, Gonzales Commission Company sold 


75 calves from its market agency and 23 calves from other 
sources to the respondent for $11,103.26.12? In connection with 


such sale, Mr. Ratliff drew a draft dated Octcber 22, 1966, ir 


said amount, naming the respondent the drawer thereof. Such 


draft was deposited in Gonzales Commission Company’s account 
with The First National Bank, Gonzales, Texas, on October 27, 
1966, and was not honored when presented for payment or at 


any time thereafter. (Tr. 208-210, 227-229; CX 15.) 


24. On Ooctober 29, 1966, Gonzales Commission Company sold 
93 calves from its market agency and 4 calves from other sources 


to the respondent for $10,511.61.'* In connection with such sale, 
Mr. Ratliff drew a draft dated November 2, 1966, in said amount, 


naming the respondent the drawer thereof. Such draft was de- 
posited in Gonzales Commission Company’s account with The 


First National Bank, Gonzales, Texas, on said latter date, and 


11. Such price is a total amount composed of the purchase price, a buying commission, 
and a freight charge. (CX 13, p. 5.) 

12. Such price is a total amount composed of a $6,215.52 purchase price, a $66.48 buying 
commission, and a $700.00 freight charge. (CX 14, p. 1.) 

13. Such price is a total amount composed of a $7,865.12 purchase price for the calves 
Gonzales Commission Company sold from its market agency, a $2,426.48 purchase price for 
the calves it sold from other sources, a $111.66 buying commission, and a $700.00 freight 
charge. (CX 15, pp. 1-5.) 

14. Such price is a total amount composed of a $9,219.69 purchase price for the calves 
Gonzales Commission Company sold from its market agency, a $483.88 purchase price for the 
calves it sold from other sources, a $108.04 buying commission, and a $700.00 freight charge. 
(CX 16, pp. 1-6.) 
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was not honored when presented for payment or at any time 
thereafter. (Tr. 211, 229-230, CX 16.) 


25. On November 5, 1966, Gonzales Commission Company sold 
93 calves to the respondent for $10,845.39.'° In connection with 
such sale, Mr. Ratliff drew a draft dated November 21, 1966, 
in said amount, naming the respondent the drawer thereof. Such 
draft was deposited in Gonzales Commission Company’s account 
with The First National Bank, Gonzales, Texas, on November 22, 


1966, and was not honored when presented for payment or at 
any time thereafter. (Tr. 211, 233-234; CX 17.) 


26. On November 12, 1966, Gonzales Commission Company 
sold 92 calves to the respondent for $10,740.70.'* Mr. Ratliff did 
not draw a draft naming the respondent as the drawer in con- 
nection with such sale because, before he had occasion to draw 
such a draft, he learned that the drafts referred to in Findings 
of Fact 23, 24, and 25 had not been honored when presented for 
payment. (Tr. 215-216; CX 18.) 


27. On November 28, 1966, Gonzales Commission Company 
received notice that the drafts referred to in Findings of Fact 
23, 24, and 25 had not been honored when presented for pay- 
ment, (Tr. 208, 224; CX 15, pp. 6, 9; CX 16, pp. 7, 10; CX 17, 
pp. 7, 10.) 


28. The transactions referred to in Findings of Fact 19, 20, 
21, 22, 23, 24, 25, and 26 were all on a virtual cash basis, and 
prior to the purchases involved in such transactions there was 
no express or implied agreement between Gonzales Commission 
Company and the respondent concerning an extension of credit 
for any significant period of time. (Tr. 205-206, 210, 213-214, 
217-218, 227, 230, 236-237, 239-240, 272.) 


29. During the middle part of December 1966, Zane Brisco, 
part owner of Gonzales Commission Company, went to the re- 
spondent’s place of business at South Gate, California, and dis- 
cussed the respondent’s failure to pay for the livestock referred 
to in Findings of Fact 23, 24, 25, and 26 with Mr. Salter. At such 
time, Mr. Brisco agreed to accept an installment note issued by 
Mr. Salter on behalf of the respondent. Said note dated Novem- 
ber 12, 1966, is in the principal amount of $42,658.09 plus in- 
~ 15. Such price is a total amount composed of a $10,036.49 purchase price, a $108.90 buy- 
ing commission, and a $700.00 freight charge. (CX 17, p. 1.) 


16. Such price is a total amount composed of a $9,934.10 purchase price, a $106. 60 buying 
commission, and a $700.00 freight charge. (CX 18, p. 1.) 
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terest and provides for the payment of such principal amount 
in monthly installments. Said principal amount represents the 
unpaid balance owing on the purchase price of the livestock re- 
ferred to in the aforesaid Findings of Fact as of the date of the 
issuance of the note. (Tr. 236-237; CX 19.) 


30. The livestock referred to in Findings of Fact 23, 24, 25, 
and 26 originally belonged to various consignors, shippers, or 
producers who shipped said animals to Gonzales Commission 
Company for sale. Gonzales Commission Company had to borrow 
a substantial amount of money in order to pay such consignors 
or shippers the net proceeds due to them as a result of the sale 
of their livestock. Such action was necessitated by the fact that 
the respondent failed to pay, when due, the full purchase price 
of the livestock it purchased from Gonzales Commission Com- 
pany in connection with the transactions referred to in said 
Findings of Fact. (Tr. 206-207, 218, 238, 243.) 


PROPOSED CONCLUSIONS 


For the number of separate transactions here involved, it 
might appear that the above findings of fact are lengthy and 
perhaps repetitious. Such a view is rejected primarily because 
of the nature of respondent’s claimed defense that it had reason- 
able cause to refuse to pay. This argument is really directed to 
the first transaction only, wherein respondent would not pay as 
its agent had agreed to because its president decided that the 
yield of the calves when slaughtered was unsatisfactory. It seem- 
ed that the findings proposed by complainant regarding this 
transaction, supported as they were by the overwhelming and 
virtually undisputed material evidence, show so fully the circum- 
stances and situation leading to and resulting in the purchase and 
all its terms, that there is no plausible or reasonable basis for re- 
spondent’s contentions concerning certified weights, “shrinkage” 
after shipment, guaranteed yield, etc. Furthermore, as to the 
other transactions, where respondent’s principal defenses are 
credit extension and payment, the proposals of complainant cor- 
rectly show the facts and circumstances of the dealings between 
respondent and Gonzales Commission Company. Accordingly, all 
of complainant’s proposed findings of fact, after the first three 
lines of Finding 4, above, have been adopted in toto, including 
references, notes, and even such details as punctuation. The 
references to the transcript and exhibits are not intended as in- 
cluding all the evidence on the subject concerned, there being 
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other record evidence in many if not all instances, and there 
being nothing in the entire record to discredit or overcome any 
finding made. 


Respondent’s defense of reasonable refusal to pay rests on its 
contention that it was not bound by its agent’s deal. The record 
shows beyond any doubt that Richard Mountjoy, as respondent’s 
agent, purchased calves for respondent from T & C Cattle Co. at 
Phoenix, Arizona, on T & C’s purchase weight, as set out above 
in the Findings of Fact, especially Findings 10 and 13. In its 
answer to the complaint, respondent alleged that its purchase 
contract called for certified weights and a customary 5% pencil 
shrink, and questioned the accuracy of the weighing. The claim 
for certified weights is discredited by the evidence that Arizona 
does not have certified weights. The testimony of respondent’s 
president that he never bought calves on the seller’s purchase 
weights, usually got a 5% shrink allowance, got no shrink allow- 
ance here, and had no weight to use in figuring shrink here ex- 
cept the weight on arrival at his plant, is weakened by the custom 
shown in Finding 16, the fact that the purchase weight of the 
calves was shown on the draft he turned down (CX 7A), the fact 
that a 2% shrink was given in the purchase weight of the calves 
(Finding 4), and respondent’s attempt to take a pencil shrink 
on the unidentified weight after shipment had ended (Finding 
14). The further fact that Mountjoy paid the unpaid balance 
shortly before the hearing (Tr. 140) would remove any possible 
doubt that the calves were sold on prorated purchase weights, 
whether or not the entire balance was paid by respondent or by 
its agent, on which point the evidence is conflicting. 


In its answer to the amended complaint respondent admits 
making the purchases in Arizona and Texas, thus conceding that 
Mountjoy was its agent in buying the calves from both places. 
It was, therefore, bound by and responsible for the transactions. 
Butler v. Maples, 76 U.S. 766 (1869); Shaw v. Indio Cattle Co., 
40 F. 2d 835 (C.A. 5, 1980). In passing the Act, Congress must 
have been particularly concerned that this rule of agency be fully 
applicable, as in section 403 (7 U.S.C. 223) it provided that: 
“When construing and enforcing the provisions of this Act, the 
act, omission, or failure of any agent, officer, or other person act- 
ing for or employed by any packer. . ., within the scope of his 
employment or office, shall in every case also be deemed the act 
. of such packer. . .” (Emphasis supplied). In failing to pay 
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the full agreed purchase prices of its livestock purchases when 
due, respondent engaged in and used an unfair and deceptive 
practice in violation of section 202(a) of the Act (7 U.S.C. 192 
(a)) and section 201.43(b) of the regulations (9 CFR 201.43 
(b)). Such practices are damaging to the livestock industry, and 
respondent should be ordered to cease and desist from them. 


Respondent’s contention that by giving a note for the unpaid 
balance of the Texas purchases it had paid for them is beside the 
point. By failing to honor its drafts, respondent failed to pay 
the agreed prices when due. This resulted in serious hardship on 
the seller, whose entire business operation was threatened by the 
sudden and unexpected necessity of meeting its usual obligations 
to others by respondent’s failure to pay as agreed. Even if re- 
spondent had paid in full in cash some time after the due date, 
instead of giving an installment note, this would not have erased 
its forcing the seller to extend credit, in violation of the Act. 


Respondent asserts that a provision of the Act involved is so 
vague as to violate due process. It would be inappropriate for an 
agency charged with administering a statute to declare it un- 
constitutional. In re Benedict K. Goodman, 18 A.D. 1121 (1959), 
affirmed, Goodman v. Benson, 286 F. 2d 896, 20 A.D. 159 (C.A. 
7, 1961). 


Respondent’s argument that no sanction is authorized because 
respondent’s acts were not willful is not well taken because, for 
issuance of a cease and desist order, a showing of willfulness is 
not necessary (In re Harold W. Darroh, 24 A.D. 252 (1965)), 
and because respondent’s intentional acts were willful for pur- 
poses of this proceeding (Jn re Benedict K. Goodman, supra). 


Respondent’s argument that the admission of hearsay evi- 
dence deprived respondent of a fair trial is not good. Hearsay 
evidence is not inadmissible in an administrative proceeding. 
In re Albert Lee Barnes, 18 A.D. 754 (1959). Respondent has 
not pointed out admission over objection of any hearsay evi- 
dence which was not within a recognized exception to the 
rule or was not the sort of evidence upon which responsible 
persons are accustomed to rely. 


PROPOSED ORDER 


The respondent, its officers, directors, agents, and employees, 
directly or through any corporate or other device, shall cease 
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and desist from failing to pay, when due, the full amount of 
the purchase price of livestock purchased in commerce. 


























Copies hereof shall be served on the parties. 


Except as to service, this order shall become effective on the 
sixth day after service on respondent. 


(No. 11,806) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided May 28, 1968. 


Continuation of rates and charges 


Respondents are authorized to continue their current schedule of rates and 
charges up to and including May 31, 1969. 


1 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


rc ll 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents ' 
are now operating under an order issued on May 11, 1966 (25 | 
A.D. 617), authorizing assessment of the current temporary 
schedule of rates and charges to and including May 31, 1968, 
unless changed by further order before the latter date. 


On April 16, 1968, a petition was filed on behalf of the respond- 
ents requesting that the current temporary schedule of rates and 
charges be extended to and including May 31, 1969. 


Prior to the issuance of the order of May 11, 1966, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 
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The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of May 11, 1966, is continued in effect during the life of 
this order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, have requested that it be- 
come effective on June 1, 1968, in order that the current rates 
and charges may continue to be assessed without interruption. 
Delay in making this order effective beyond June 1, 1968, would 
adversely affect the marketing of livestock. Accordingly, good 
cause is found for making this order effective in less than 30 
days. 


This order shall become effective on June 1, 1968, and remain 
in effect to and including May 31, 1969, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 11,807) 


In re BOONE LIVESTOCK COMPANY, INC. P&S Docket No. 3614. 
Decided May 29, 1968. 


Petition for reconsideration—Dismissed 


As the order of April 30, 1968, is supported by the evidence and the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 
order was issued April 30, 1968, ordering respondent to cease 
and desist from the violations of the act found therein and to 
keep proper records, and suspending respondent as a registrant 
under the act for a period of 6 months. On May 13, 1968, in 
response to respondent’s statement that it would file a petition 
for reconsideration of the order of April 30, 1968, the suspension 
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of respondent as a registrant under the act for a period of 6 
months contained in the order of April 30, 1968, was stayed 
pending the outcome of its petition for reconsideration. Respond- 
ent filed such a petition May 16, 1968, and complainant filed a 
reply thereto. 


The matters set forth in the petition for reconsideration in 
very general terms were presented and considered in detail earli- 
er in this proceeding. It is concluded that the issues raised by the 
petition were sufficiently considered in our order of April 30, 
1968, and that such order is supported by the evidence and the 
law applicable thereto. It should be stated further that respond- 
ent would reduce this proceeding to, or characterize it as, a 
simple or mere failure by respondent to maintain adequate rec- 
ords. An examination of the decision and order of April 30, 
1968, manifestly demonstrates much more serious and flagrant 
violations of the act by respondent. Also, in response to respond- 
ent’s contention that it was not informed that the practices al- 
leged in the complaint were violations of the act, we need only 
state that such contention is not clearly established by the record 
and that we do not believe that a registrant under the act could 
be unaware that the sale of livestock at false weights was a viola- 
tion thereof. Certainly, the behavior of respondent’s president 
during the investigation preceding the institution of this pro- 
ceeding indicates his awareness of this fact. 


In view of the foregoing, the petition for reconsideration is 
hereby dismissed, the stay order of May 138, 1968, is hereby va- 
cated and the suspension of respondent as a registrant under the 
act for a period of 6 months contained in the order of April 30, 
1968, shall become effective on the 30th day after the date of this 
order, 
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PACA Docket No. 2-865. Defaralt ...........cccccccccccccccccscccsssccssess 681 


WAYNE’s v. J. SHAPIRO & Co., INc. PACA Docket No. 
2-895. Default , aie 684 


WEIss, JOSEPH, AND THEODORE H. DuBois, d/b/a J. 
WEIss & T. DuBois. PACA Docket No. 2-886. 
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No. 2-829. Admission of liability .. inde deaccueead aa 
(No. 11,808) 


S. P. LIpoMA COMPANY v. K & R INC. PACA Docket No. 2-30. 
Decided May 1, 1968. 


Impossibility of performance—Crop failure—Breach of suitable 
shipping condition—Damages 


Where contract provided for pro rata distribution among purchasers of 


potatoes in event of crop failure, complainant not liable for failure to 
deliver balance of contract because of crop inadequacy where proration 
fair and reasonable. Breach of contract as to weight and grade not 
established and respondent liable for purchase price of produce accepted 


less damages sustained on produce not meeting suitable shipping con- 
dition and amounts paid on account. 


LeRoy W. Gudgeon and Walter A. Hilgeson, Chicago, Ill., for complainant. 
Robert E. Paulick, Grand Island, Neb., for respondent. 


P, Wayne Kuhlman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed October 3, 1965, complainant seeks 
reparation of $13,125, which amount is alleged to be the total 


purchase price of eleven carloads of potatoes sold to respondent 
in July 1965. 
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A copy of the report of investigation prepared by the Depart- 


ment was served upon complainant. A copy of the report of in- 
vestigation and a copy of the formal complaint were served upon 
respondent. On November 23, 1965, respondent filed an answer, 


together with a request for oral hearing. The answer included a 


counterclaim wherein respondent alleged that complainant failed 
to ship potatoes in the quantity and of the quality contracted for, 
and, thereby, respondent sustained damages of $7,159.50 in excess 
of the amount claimed by complainant. 


An oral hearing was held at Hastings, Nebraska, on November 
29, 1966, at which both parties were represented by counsel. One 
witness testified for complainant and two witnesses testified for 


respondent. Both parties filed briefs. 
















FINDINGS OF FACT 





1. Complainant is a partnership composed of Philip C. Murray, 
Donald L. Ward, Samuel P. Lipoma and Harry R. Roberts, doing 


business as S. P. Lipoma Company, whose address is First and 
Glenwood Streets, Delano, California. At the time of the trans- 
actions involved herein, complainant was licensed under the act. 


2. Respondent, K & R Inc., is a corporation whose address is 
219 W. 2nd Street, Hastings, Nebraska. At the time of the trans- 


actions involved herein, respondent was licensed under the act. 


3. On January 29, 1965, Donald L. Ward, acting on behalf of 
complainant, prepared, signed and mailed to respondent, in dupli- 
cate, the following “FARM MARKETING AGREEMENT:” 


“S. P. LIPOMA COMPANY AGREES: 
1. To deliver to K AND R, INC. of Hastings, Nebraska, 


f.o.b. shipping point, a minimum of 20,000 sacks of Kennebec 
potatoes, during the year 1965, potatoes to be graded 85% 


US#1s, at the times and the price and specifications as herein 
set out. 


2. To begin shipment on purchaser’s order when potatoes 
are mature (about the first of June, 1965), weather and grow- 
ing conditions permitting, and to continue, spread shipments, 
on order to July 10th or 15th, 1965. 


3. To plant only certified Kennebec seed, to use the best 
balanced fertilizers, to cut and prepare the seed in accord with 
the formula developed by us in 1956, to select acreage and to 
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plant and harvest in accord with the system heretofore de- 


veloped by us, and generally in accord with the high standards 
of husbandry prevailing in potato growing in Kern County, 
California and Pinal County, Arizona. 


4, To deliver, in fulfillment of contract, Kennebec potatoes, 


at purchaser’s option, graded and sacked in clean one hundred 
pound burlap sacks, a maximum of 20,000 sacks, two (2) 
inches minimum in size, free from soft rot, and graded to 


meet county inspection requirements before loading, loaded 
f.o.b., purchaser’s order, shipping point. 


K AND R, INC. AGREES: 


1. To purchase 20,000 sacks of Kennebec potatoes meeting 
specifications above outlined at Two and 50/100 ($2.50) Dol- 
lars per hundredweight, f.o.b. shipping point. 


IT IS MUTUALLY AGREED: 
1. S. P. LIPOMA COMPANY will plant adequate acreage 


to cover shipment commitments in full. Should, however, an 
unforeseen act of God or poor growing conditions be such 
that it is impossible for S. P. LIPOMA COMPANY to provide 
the full quota of potatoes, the purchaser agrees to accept such 
lesser number as is available.” 


4. Upon receipt of the foregoing agreement, George G. Rullman, 
President of respondent, added “CWT” after the figures “20,000” 


in the first and fourth paragraphs, struck out the size require- 


ment in the fourth paragraph, and wrote the following notation 
at the end: 


“This agreement is amended in accordance with telephone 


conversation with S. P. Lipoma, February 18, 1965 as fol- 
lows: The size of the potatoes is amended to read large size 
8 oz minimum and to have a minimum of at least 1.080 speci- 


fic gravity.” 

5. Rullman signed the agreement as amended on February 18, 
1965, and returned one copy to complainant. On February 22, 
1965, complainant sent the following letter to respondent: 


“Thank you, Mr. Rullman—for the 20,000 sack contract for 
Kennebec potatoes which we will start shipping you about the 
first of June. 


“We agree that the average specific gravity will be 1.08 or 
better. We will also arrange to give you large potatoes.” 
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6. Complainant entered into 32 contracts for the sale of Kenne- 
bec potatoes, including the contract with respondent, for a total 
of 797,000 hundredweight of potatoes. Most of the contracts called 
only for potatoes of 2 inches minimum, to be grown in Pinal 
County, Arizona, and Kern and Tulare Counties, California, and 
to be shipped between the beginning of harvest and the end of 
July. The f.o.b. prices per sack were $3.25 to May 10, $2.75 to 
June 1 and $2.35 thereafter. 


7. Complainant planted sufficient acreage of Kennebec potatoes, 
including 473.9 acres in Pinal County and 1,763 acres in Kern 
County, to produce under normal growing conditions enough 
potatoes to fill all of the 32 contracts. Complainant did not plant 
any in Tulare County. Due to an unseasonable freeze in February 
1965, the potatoes produced by complainant in Pinal County did 
not meet the requirements of the contract between complainant 
and respondent, and the average yield per acre was considerably 
lower than normal. Complainant produced a total of 371,000 sacks 
of Kennebec potatoes in Kern County which was also below the 
normal yield. Shipments began from Pinal County on May 22 
and from Kern County on or about June 1. 


8. Complainant did not ship to respondent any potatoes from 
Pinal County. Between June 2 and July 15, 1965, complainant 
shipped 13,930 100-pound sacks of Kennebec potatoes grown in 
Kern County by rail to respondent at Hastings, Nebraska. The 
total contract price of the potatoes shipped was $34,825. Respond- 
ent sent complainant checks totaling $17,380; $2,500 on June 23, 
$9,600 on June 29, and $5,280 on July 16, 1965. On July 8, com- 
plainant repurchased from respondent two of the loads shipped 
July 2 at $4.50 per sack, f.o.b., or a total of $4,320 for the 960 
sacks. Complainant did not pay respondent for these two loads. 


9. The formal complaint was filed on October 8, 1965, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The first issue in this proceeding concerns the terms of the 
contract entered into between complainant and respondent. There 
is no dispute that on January 18, 1965, respondent wrote com- 
plainant relative to the purchase of potatoes for frozen French 
fries. Complainant is a grower, packer and shipper of potatoes 
for processing. Following further communications, Donald L. 
Ward, one of the complainant partners, prepared, signed and 
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mailed to respondent a contract for 20,000 hundredweight of 
Kennebec potatoes, 85 per cent U.S. No. 1, 2 inches minimum in 
size. Respondent’s President, George B. Rullman, received this 
contract and made amendments changing the size to large 8-ounce 
minimum and adding the provision that the potatoes have a mini- 
mum specific gravity of 1.080." 


Complainant contends in its brief that it did not agree to the 
amendment of the contract. The amendment states that it was 
made in accordance with a telephone conversation between Lipoma 
and Rullman on February 18, 1965, and Rullman so testified at 
the oral hearing. Lipoma testified that he told Rullman the po- 
tatoes would be large which means that some would be less than 
eight ounces. It is unnecessary to resolve this conflict as to what 
was orally agreed upon. Rullman altered the proposed contract 
received from complainant by striking out the size requirement 
therein and inserting his understanding of the oral amendment. 
This constituted a counter offer which was accepted by Lipoma 
in his letter of February 22, 1965. In this letter, Lipoma also 
stated that the potatoes would be large size and would have an 
average specific gravity of 1.080. If these terms are inconsistent 
with those contained in the amended contract, a matter which we 
need not decide, then they constituted merely proposals which 
respondent could accept if it desired to do so. Uniform Commer- 
cial Code § 2-207.? It is concluded that complainant and respond- 
ent entered into the contract as amended which called for potatoes 
of 8-ounce minimum and with a minimum specific gravity of 
1.080.8 


Pursuant to the written contract, complainant shipped to re- 
spondent 13,930 100-pound sacks of potatoes having a contract 
value of $34,825. Respondent accepted these potatoes, paid com- 
plainant $17,380 and is entitled to a credit of $4,320 for the two 
carloads resold to complainant. Complainant seeks to recover 
$13,125, the total unpaid purchase price of 11 carloads, consisting 
of 5,250 sacks. Respondent denies liability on the ground that it 
sustained damages of more than this amount by reason of various 
breaches of contract on the part of complainant. 


1, The United States Standards for grades of potatoes for processing (7 CFR 51.3410) 
has a size designation of “large” which means 3-inch minimum and 4-inch maximum. 

2. Effective in California on January 1, 1965, and in Nebraska on September 1, 1965. 

8. Subsequently, respondent did agree to take some loads of less than 8-ounce minimum. 
On June 8, 1965, respondent sent complainant the following wire: “Addition of Bakers 
waived until further notified Size A or better.” 
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Respondent’s first contention is that complainant failed to de- 
liver the remaining 6,070 sacks of potatoes due under the contract 
and that it sustained damages of $15,175. Complainant contends 
that, due to weather conditions and other circumstances beyond 
its control, it produced less potatoes than anticipated; that it was 
necessary to prorate production among the various contract pur- 
chasers; and that of the potatoes produced by complainant in 
Kern County, respondent received 68 per cent of the quantity 
of potatoes called for by its contract whereas the average received 
by all contract purchasers was 60 per cent. 


The amended contract was for potatoes to be grown by com- 
plainant in Pinal County, Arizona, and Kern County, California. 
Complainant was expressly excused from full performance if its 
production was reduced because of adverse weather conditions. 
In such event, however, complainant must allocate production 
among its customers but may at its option include regular custom- 
ers not under contract. Ranney-Davis Mercantile Co. v. Shawano 
Canning Co., 111 Kan. 68, 206 Pac. 337 (1922); 74 ALR 996; 
Uniform Commercial Code, § 2-615. 


The evidence submitted by complainant showed that due to an 
unseasonable freeze in February 1965, with the temperature 
reaching a low of 24° on February 12, the potatoes produced in 
Pinal County did not meet the terms of respondent’s amended 
contract in that they were of an inferior quality, smaller in size, 
and the specific gravity was 1.070 or less, and they were packed as 
field-run. Complainant’s evidence also showed that in Kern County 
its production of 20,587 sacks on 146 acres was condemned by 
County authorities and dumped because of black spot. Further- 
more, there is evidence that complainant’s crop in both counties 
was about two weeks late and the acreage yield was below normal. 
Official notice is also taken of the publication issued by the Federal- 
State Market News Service, “Marketing Early Potatoes from the 
Kern District 1965 Market Season,” which states at page 9: 


“The overall lower average yields in the Kern District, as 
compared with recent seasons, also provided less supplies 
than anticipated at the start of the season. Likewise, the 
quality of the crop was below the usual average for the dis- 
trict and this also shortened supplies.” 


Respondent makes much of the fact that complainant delivered 
721,000 sacks of potatoes on the 32 contracts or about 91 per cent 
of the total called for. Most of the other contracts, unlike that of 
respondent, did not require a particular grade or specific gravity, 
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only a size requirement of 2 inches minimum. The other contracts 
were partially filled with Arizona potatoes which did not comply 
with respondent’s contract or with potatoes which complainant 
purchased in Colorado and elsewhere. Lipoma testified that on 
June 1 he told Rullman that complainant’s Arizona potatoes were 
small and inferior, and that he offered to ship some to respondent 
but Rullman refused. Rullman testified that from conversations 
with Lipoma between May 21 and June 1, he knew the Arizona 
crop had sustained some damage but he did not recall Lipoma 
stating that they would not meet the contract terms or offering to 
ship any to respondent. All of the Arizona potatoes shipped by 
complainant beginning on June 1 were invoiced at $2.35 per sack. 
Since the price under respondent’s contract was $2.50, it seems 
unlikely that complainant would not have offered some of the 
potatoes to respondent. 


We are satisfied from all of the evidence that the potatoes pro- 
duced by complainant in Pinal County did not meet the terms of 
the contract between complainant and respondent, and that com- 
plainant allocated the potatoes produced in Kern County among 
its contract purchasers in a fair and reasonable manner. It is 
concluded that, under the circumstances, complainant was ab- 
solved from liability for failure to deliver the balance of the 
potatoes under the contract. 


Respondent next contends that four of the carloads shipped by 
complainant were not of the grade and quality contracted for and 
that it sustained damages of $4,300. According to the evidence, 
the first and second of these four carloads, PFE 3561 and PFE 
20162, were shipped on June 14 and were federally inspected as 
to condition only at Chicago, Illinois, on June 21. Each inspection 
was restricted to the product and lading in the upper three layers 
of the load. The certificate as to PFE 3561 reads in part as fol- 
lows: 


“Temperature of product: Doorway: Top 57° F. Bottom 48° 
F. Condition: Generally firm. From 13 to 25%, average 
approximately 20% damaged by internal brown or black 
discolored spots or areas. In most samples 2 to 6% soft rot, 
some 13%, some none, average 5%, Slimy Soft Rot, mostly 
in advanced stages.” 


The certificate of the inspection of PFE 20162 reads in part as 
follows: 
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“Temperature of product: Doorway: Top 68° F. Bottom 68° 
F. Condition: Generally firm. From 10 to 25%, average 
approximately 20% damaged by internal brown or black 
discolored spots or areas. From 1 to 7% soft rot, average 
4% Slimy Soft Rot, mostly advanced stages.” 


The third and fourth loads, RD 12760 and RD 9296, were both 
shipped on July 14 and were both federally inspected at Kansas 
City, Missouri, on July 20. Each inspection was restricted to the 
product and lading in the upper four layers of the load. Both 
loads were certified as failing to grade U.S. No. 1 because of 
grade defects averaging 16 per cent. 


It appears to be respondent’s position that the potatoes in cars 
PFE 3561 and PFE 20162 were abnormally deteriorated at Chi- 
cago and, therefore, in breach of the warranty of suitable shipping 
condition. In an f.o.b. sale, as here, there is a warranty of suitable 
shipping condition, that is, that the produce, at the time of billing, 
is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon 
between the parties. 


According to the evidence, the normal transit time between 
Delano, California, and Hastings, Nebraska, the contract destina- 
tion, is five days. While the Federal inspections of cars PFE 3561 
and PFE 20162 were made at Chicago seven days after shipment, 
in view of the high percentage of discolored spots or areas found, 
it is our opinion that the potatoes must have been abnormally 
deteriorated two days before. Complainant contends that the 
temperature disclosed by the inspection of PFE 20162 was higher 
than normal which indicates that this load did not move under 
normal transportation service and conditions. It seems clear to 
us that the temperature in this load was not a material factor 
since the amount of discoloration was substantially the same as 
in the other load which had a lower temperature. It is concluded 
that these two loads of potatoes were not in suitable shipping 
condition when shipped and, therefore, complainant breached 
section 2 of the act. 


The general measure of damages for breach of warranty is the 
difference between the value of the goods accepted and the value 
they would have had if they had been as warranted. Official notice 
is taken of the Federal-State Market News Service Potato Re- 
ports issued at Bakersfield, California, which show f.o.b. sales of 





| 
| 


a cee 

















S. P. LIPOMA CO. v. K & R INC. 
Cite as 27 A.D. 643 


651 


Arizona Kennebecs, 85 per cent of U.S. No. 1 or better, at $5.15 
to $5.50 per 100-pound sack for each of the days June 14 through 
24, 1965. No sales are quoted for California Kennebecs at ship- 
ping point or at terminal markets. In the absence of better evi- 
dence, we accept the average of the f.o.b. prices quoted, $5.32, 
together with the freight charges of $1.28 per hundredweight, or 
$6.60, as the market value at Hastings on or about June 19, 1965, 
of California Kennebecs meeting contract requirements. Based on 
this unit figure, the 960 sacks in the two loads would have had a 
total market value of $6,336.00. We consider that, due to the 
amount of discoloration disclosed by the Federal inspections, the 
market value of these two loads was reduced by at least 25 per 
cent or $1,584.00. Accordingly, it is concluded that respondent’s 
damages on these two loads is $1,584.00. 


As to cars RD 12760 and RD 9296, it is respondent’s position 
that these potatoes exceeded by one per cent the percentage of 
permanent grade defects allowed for potatoes sold as 85 per cent 
of U.S. No. 1. The Federal inspections upon which respondent 
relies were restricted to only portions of the loads. In view of 
this fact and because the potatoes were found to exceed the re- 
quired percentage by only one per cent, we are not convinced 
that either load as a whole failed to grade 85 per cent of U.S. 
No. 1. Respondent had the burden of proving its contention by a 
preponderance of the evidence. It is concluded that respondent 
has failed to sustain this burden. 


Respondent finally contends that four carloads received from 
complainant in July averaged less than 100 pounds per sack. The 
amount claimed as damages in respondent’s answer is $809.50. 
The evidence submitted by respondent shows that it sold the four 
loads to Eisenberg Company, Omaha, Nebraska, and that the 
purchaser deducted a total of $617.66 from respondent’s invoices 
for claimed weight shortages ranging from 1,811 to 3,621 pounds 
per car. Respondent did not explain the difference between this 
deduction and the higher amount claimed in its answer. 


Lipoma testified that the normal shrinkage in new California 
potatoes for processing during a six-day transit period in the 
summer months is about four pounds. Respondent offered no 
evidence on this point. Here the four loads were weighed from 
10 to 14 days after shipment. Respondent had the burden of prov- 
ing by a preponderance of the evidence that complainant breached 
the contract as to these four carloads. It is concluded that re- 
spondent has failed to sustain this burden. 
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To summarize, respondent owes complainant $13,125, the total 
purchase price of the eleven carloads of potatoes accepted by 
respondent, and complainant is liable to respondent for the dam- 
ages sustained on cars PFE 3561 and PFE 20162. The failure of 
respondent to pay to complainant the difference between these 
amounts, or $11,541, is in violation of section 2 of the act. Repa- 
ration should be awarded complainant in that amount with in- 
terest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $11,541, with interest thereon at 
the rate of 6 per cent per annum from August 1, 1965, until paid. 


Copies hereof shall be served upon the parties. 


(No. 11,809) 


ANTIGO POTATO BROKERAGE EXCHANGE v. JOHN C. WASHINGTON 
PRODUCE COMPANY and/or RALPH BOEHMER. PACA Docket 
No. 2-673. Decided May 1, 1968. 


Broker—Guaranty of payment not established—Liability of purchaser 


Where respondent-buyer, who defaulted in the filing of an answer, accepted 
without complaint shipment of potatoes from complainant, respondent- 
buyer liable to complainant for reasonable value thereof. Where com- 
plainant failed to establish guaranty of payment by broker respondent 
complaint dismissed as to latter. 


Complainant pro se. 


Respondent Ralph Boehmer pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondents in the amount of $960 in con- 
nection with a transaction involving a shipment of potatoes in 
interstate commerce. 
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A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon each respondent. 
A copy of the report of investigation was also served upon com- 
plainant. Respondent Ralph Boehmer filed an answer. No answer 
was filed by respondent John C. Washington Produce Company. 
Since the amount involved does not exceed $1500, use of the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is appropriate. Pursuant to such procedure, complainant 
and respondent Ralph Boehmer were given an opportunity to 
submit additional evidence in the form of an opening and an 
answering statement. No additional evidence was submitted by 
either party. 


FINDINGS OF FACT 


1. Complainant is an individual, Glenn Virgil Risdon, doing 
business as Antigo Potato Brokerage Exchange, whose address 
is P. O. Box 484, Antigo, Wisconsin. 


2. The first respondent is an individual, John Clyde Washing- 
ton, doing business as John C. Washington Produce Company, 
whose last known address was P. O. Drawer 153, Edinburg, 
Texas. At the time of the transaction involved herein, this re- 
spondent was licensed under the Act. 


3. The second respondent is an individual, Ralph M. Boehmer, 
whose address is 910 South Pearl Expressway, Dallas, Texas. 
At the time of this transaction, this respondent was licensed 
under the Act. 

4, On or about February 15, 1967, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
John C. Washington Produce Company a truckload of U.S. No. 


1 Russet potatoes, containing 400 100-pound sacks, at $2.85 per 
sack, f.o.b. shipping point. 


5. The contract was negotiated by Ralph Boehmer, Dallas, 
Texas, a broker who acted on behalf of both parties. A Broker’s 
Standard Memorandum of Sale was issued and mailed to the 
parties by the broker. 


6. On February 17, 1967, complainant shipped from Antigo, 
Wisconsin, in a truck operated by Trussell Produce Co. of Gar- 
land, Texas, to respondent John C. Washington Produce Com- 


pany, at Edinburg, Texas, 400 100-pound sacks of washed com- 
mercial Norgold potatoes. Complainant invoiced the buyer at 











654 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 652 


$2.40 per cwt., f.o.b. Antigo, Wisconsin, for a total invoice price 


of $960. 


7. Upon arriva) of the shipment at destination respondent 
John C. Washington Produce Company accepted the potatoes, 
but has failed, neglected and refused to pay complainant the 


purchase price therefor. 


8. The forma] complaint was filed on July 25, 1967, which was 


within 9 months after accrual] of the cause of action herein. 
CONCLUSIONS 


The failure of respondent John C. Washington Produce Com- 


pany to file an answer to the complaint, which was served upon 
him in accordance with the Rules of Practice, constitutes an ad- 
mission of the facts alleged in the complaint. The material al- 


legations of the formal complaint which concern this respond- 


ent are as set forth in the findings of fact. We conclude from 
these facts that the failure of John C. Washington Produce Com- 
pany to pay complainant the reasonable value of the potatoes, 


inasmuch as he apparently accepted the potatoes shipped without 
complaint, was and is in violation of Section 2 of the Act. We 


accept the invoice price of $960 as the reasonable value of these 
potatoes. Accordingly, as to this respondent, the issuance of an 
order in the amount of $960, with interest, without further pro- 


cedure, is authorized by the Rules of Practice (7 CFR 47.8(c) 
and (d)). 

The sole issue for determination, therefore, is whether re- 
spondent Ralph Boehmer guaranteed payment by respondent 
John C. Washington Produce Company, as affirmatively alleged 
in the complaint. In support of the alleged guaranty, complainant 
relied solely upon an undated letter sent to him by W. E. Trus- 
sell of Trussell Produce Co., Garland, Texas, which is attached 
to the complaint as Exhibit 1. This letter refers to a telephone 
conversation between complainant and Trussell concerning the 
transaction and indicates that Trussell was present during the 
conversation between complainant and the broker Boehmer. 
Trussell states, in part, in this letter as follows: “In regards to 
payment and credit you asked Mr. Boehmer if he would guaran- 
tee payment. And he told you that John Washington Produce 
Co. had a good rating in the book and that he would guarantee 
that he was all right.” In our opinion, this statement falls far 
short of constituting a guarantee of payment by John C. Wash- 
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ington Produce Company. Respondent Boehmer has emphatically 
denied that he guaranteed payment or accepted any liability for 
payment of the purchase price of the potatoes. Furthermore, a 
stamped statement in bold red type was placed upon the Broker’s 


Standard Memorandum of Sale as follows: “IMPORTANT 
READ CAREFULLY WILL NOT ACCEPT ANY LIABILITY 


FOR PAYMENT”, Boehmer states that this stamp is placed on 


all memoranda of sales which go out of his office. We have held 


in prior decisions, where the broker went so far as to agree to be 
invoiced by the seller, and to collect from the buyer and remit 
to complainant, that this did not constitute a guarantee of pay- 


ment by the broker. Growers Marketing Service, Inc, v. Huddles- 
ton Bros. Fruit Co., Ine. and/or Jerry Egan Citrus Broker, 25 
A.D. 1479; De Bruyn Midwest Produce Co., Inc. v. John Weyman 
and Henry J. Sciambra & Hollis M. Fletcher, 24 A.D. 1516. 

It is concluded that complainant has failed to sustain the bur- 


den of proving the claimed guarantee by respondent Ralph Boeh- 
mer. It follows that the complaint against Ralph Boehmer should 
be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent John 
C. Washington Produce Company shall pay to complainant, as 
reparation, $960, with interest thereon at the rate of 6 per cent 


per annum from March 1, 1967, until paid. 


The complaint with respect to the respondent Ralph Boehmer 
is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,810) 


MARTORI BROS. DISTRIBUTORS v. TRUSSELL PRODUCE and/or RIO 
BRAVO PRODUCE, INC. PACA Docket No. 2-277. Decided May 
2, 1968. 


Broker—Dismissal of complaint—Liability of purchaser 


Where complainant sold lettuce to respondent-buyer who accepted shipment 
and who defaulted in the filing of an answer, respondent-buyer liable 
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to complainant for purchase price of shipment. Respondent-broker not 
liable and complaint dismissed as to it. 
Paul G. Hunter, Bureau of Service, Glendale, Ariz., for complainant. 


Respondent Trussell Produce pro se. 
Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on June 6, 1966, complainant 
seeks reparation in the amount of $1,715.00 in connection with 
a shipment of lettuce in interstate commerce. 


A copy of the complaint was served upon each respondent. 
Copies of the Department’s report of investigation were served 
upon complainant and each respondent. Respondent Rio Bravo 
Produce, Inc., did not file an answer to the complaint. Respondent 
Trussell Produce filed an answer on August 9, 1966, denying 
liability. 


An oral hearing was held at Dallas, Texas on October 20, 1967. 
Respondent Rio Bravo Produce, Inc., was not present or repre- 
sented at the hearing. Respondent Trussell Produce was repre- 
sented by a partner, who testified in its behalf. Complainant was 
not represented at the hearing but at the written request of its 
representative two depositions were received in evidence. None 
of the parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Martori Bros. Distributors, is a partnership 
composed of Frank Vincent Condello, Joseph Francis Martori, 
Arthur J. Martori, Edward Martori, Peter Joseph Martori and 
Anthony Martori, whose address is P. O. Box 878, Glendale, 
Arizona, 


2. The first respondent, Trussell Produce, is a partnership 
composed of Willard Edgar Trussell and Thomas Jefferson 
Morris, whose address was 910 South Pear] Expressway, Dallas, 
Texas. At the time of the transaction involved herein, this re- 
spondent was licensed under the Act. 


3. The second respondent, Rio Bravo Froduce, Inc., is a cor- 
poration whose address is P. 0. Box 1224, El] Paso, Texas. At the 
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time of the transaction involved herein, this respondent was 
licensed under the Act. 


4, On or about April 11, 1966, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent Rio 
Bravo Produce, Inc., 500 cartons of lettuce at $3.25 per carton, 


plus cooling, for a total price of $1,715, f.o.b. Blythe, California. 


5. The contract was negotiated by Ralph Boehmer, an em- 
ployee of respondent Trussell! Produce. The broker issued a stand- 
ard Memorandum of Sale, showing the sale to Rio Bravo Pro- 
duce, Inc. Copies of the standard Memorandum of Sale were 


sent to complainant and respondent Rio Bravo Produce, Inc. 


6. On April 11, 1966, complainant shipped by truck from 
Blythe, California, to respondent Rio Bravo Produce, Inc., at El 
Paso, Texas, the 500 cartons of lettuce referred to in Finding of 
Fact No. 4. Upon arrival, respondent Rio Bravo Produce, Inc., 
accepted the lettuce. 


7. Neither respondent Rio Bravo Produce, Inc., nor respond- 
ent Trussell Produce, has paid complainant the purchase price 
or any part thereof. 


8. The formal complaint was filed on June 6, 1966, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent Rio Bravo Produce, Inc., failed to file an answer 
to the formal complaint. The failure of respondent Rio Bravo 
Produce, Inc., to make full payment promptly to complainant, as 
set forth in the Findings of Fact, is in violation of section 2 of 
the Act. Reparation in the amount of $1,715, with interest, 
should be awarded to complainant against this respondent. 


The remaining question concerns the liability, if any, of re- 
spondent Trussell Produce to complainant. Complainant alleged 
in the formal complaint that the contract was negotiated by 
Ralph Boehmer, an employee of respondent Trussell Produce, 
who acted, when negotiating such sale, as an agent for an un- 
disclosed principal. At the oral hearing Trussell testified he was 
listening to a telephone conversation between Boehmer and com- 
plainant’s salesman, Crispo, during the initial negotiations for 
the lettuce and at that time Crispo advised Boehmer he would 
not sell lettuce to Rio Bravo but that Crispo’s assistant in Blythe, 
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California, had some lettuce available that might be sold to Rio 
Bravo. According to Trussell, Crispo’s assistant at Blythe, Don 
R. Forcher, was contacted and informed about the conversation 
with Crispo, whereupon Forcher stated that he wanted to talk 
to Crispo before deciding what to do and that about an hour 
later he called back and said he had some lettuce he thought 
would carry to El] Paso so he would go ahead and ship. 


Testifying by deposition, Crispo acknowledged that Boehmer 
called him about lettuce on April 11; that he was not willing to 
sel] Glendale lettuce to Rio Bravo; and that he told Boehmer to 
call Blythe regarding lettuce. Also testifying by deposition, Don 
R. Forcher stated that Boehmer called him on April 11; that he 
sold the load of lettuce in question to Boehmer; that he did not 
know on April 11 that part of the load was going to Rio Bravo; 
that he was not willing to sell to Rio Bravo; and that he was 
informed by Boehmer on April 12 that Rio Bravo was to receive 
part of the load, which action he then protested to Boehmer. 


From the evidence before us, we conclude that complainant 
sold the 500 cartons of lettuce here in dispute to respondent Rio 
Bravo Produce, Inc., and that in the transaction respondent Trus- 
sell Produce was acting solely in the capacity of a broker. There 
is no allegation or proof that respondent Trussell Produce guar- 
anteed payment of the account. Accordingly, the complaint as to 
respondent Trussell Produce should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent Rio 
Bravo Produce, Inc., shall pay to complainant, as reparation, 
$1,715, with interest thereon at the rate of 6 per cent per annum 
from May 1, 1966, until paid. 


The complaint as to respondent Trussell Produce is hereby dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 11,811) 


In re BUSHWICK COMMISSION Co., INC. PACA Docket No. 2- 
629. Decided May 15, 1968. 


Misrepresentation—Suspension of license—Consent 
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Respondent consented to the issuance of an order suspending its license 
under the act for a period of 40 days for violations of the act in 
misrepresenting the grade, quality or State of origin of 12 truckloads 
of potatoes shipped, sold or offered for sale in interstate commerce. 


James A. O’Donnell for complainant. 
Irving Koondel, Mineola, N.Y., for respondent. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on September 8, 1967, by 
the Director, Fruit and Vegetable Division, Consumer and Mark- 
eting Service, United States Department of Agriculture. It is 
alleged in the complaint that respondent flagrantly and repeat- 
edly violated Section 2(5) of the Act by misrepresenting by 
mark, label, statement or deed, the grade and quality or the 
State of origin of 12 truckloads of potatoes shipped, sold, or 
offered for sale, in interstate commerce. On September 25, 1967, 
respondent filed an answer to the complaint, asserting various 
defenses. 


A hearing on the matter was held in New York, New York, on 
November 8, 1967, before Hearing Examiner John Curry. After 
briefs were filed the Hearing Examiner issued his recommended 
decision. 


On May 6, 1968, respondent filed an amended answer, with- 
drawing the answer filed on September 25, 1967, admitting all 
the allegations of the complaint, waiving any further oral hear- 
ing, waiving the provisions of Section 10 of the Act which re- 
quires 10 days’ notice before an order may take effect, waiving 
the filing of exceptions to the Hearing Examiner’s report, waiv- 
ing oral argument before the Secretary, and consenting to the 
issuance of an order suspending the license of the respondent, 
effective May 20, 1968, for a period of 40 days. Complainant 
has consented to and recommended the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Bushwick Commission Co., Inc., is a New York 
corporation whose address is Box K, 81 Secatogue Avenue, Farm- 
ingdale, New York. Pursuant to the licensing provisions of the 
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Act, license No. 52072 was issued to respondent on January 27, 
1938. This license has been renewed annually and is presently 
in effect. 


2. During the period July 1964 through July 1967, respondent 
misrepresented by mark, label, statement, or deed, the grade and 
quality or the State of origin of 12 truckloads of potatoes ship- 
ped, sold or offered to be sold, in interstate commerce. 


8. By notice in writing at various dates, starting on or about 
July 10, 1964, respondent was afforded the opportunity to dem- 
onstrate or achieve compliance with all lawful requirements 
relating to the transactions set forth in Finding of Fact 2. Re- 
spondent failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has flagrantly and repeatedly violated Section 2(5) of the Act 
(7 U.S.C. 499b(5)). 


The rules of practice under the Perishable Agricultural Com- 
modities Act are silent with respect to the issuance of a consent 
order after the commencement or completion of the hearing. 
However, such silence is not to be construed as a prohibition. 
In re Armour and Company, et al., 19 A.D. 12. While the cited 
proceeding was under the Packers and Stockyards Act, the rules 
of practice under the Perishable Agricultural Commodities Act 
are substantially identical with respect to consent orders. 


Respondent has consented to the issuance of an order sus- 
pending its license for a period of 40 days, commencing May 20, 
1968, and complainant has indicated approval of such a suspen- 
sion. An order to that effect should be issued. 


ORDER 


_ Effective May 20, 1968, respondent’s license issued under the 
Act is suspended for a period of 40 days. 


Copies hereof shall be served upon the parties. 





A  — 
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(No. 11,812) 


In re HiILL’s Propuce, INc. PACA Docket No. 2-771. Decided 
May 15, 1968. 


Failure to pay—Revocation of license—Default 


Respondent’s failures to pay promptly and in full for numerous shipments 
of perishable agricultural commodities purchased in interstate com- 
merce constitute repeated and flagrant violations of the act for which 
its license under the act is revoked. 


Thomas J. Donnelly for complainant. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed February 13, 1968, by the Acting 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act (7 U.S.C. 499b) by failing to make pay- 
ment promptly and in full of the agreed purchase prices of perish- 
able agricultural commodities purchased in interstate commerce. 
A copy of the complaint and a copy of the rules of practice were 
served upon respondent February 16, 1968. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and a waiver of oral hearing. Notwithstanding such notice, re- 
spondent has not filed an answer. The matter was referred to 
John J. Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 47.30(c) of the rules of practice. On March 21, 1968, the 
hearing examiner filed a report containing proposed findings of 
fact and conclusions and recommending that respondent be found 
to have violated the act as charged and that respondent’s license 
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be revoked. No exceptions to the hearing examiner’s report were 
filed. 


FINDINGS OF FACT 


1. Respondent, Hill’s Produce, Inc., is a corporation organized 
and existing under the law of the State of Kansas whose address 
is 621 East Wichita Avenue, Russell, Kansas. 


2. Pursuant to the licensing provisions of the act, license No. 
662454 was issued to respondent April 14, 1966. This license was 
renewed but terminated April 14, 1968, due to respondent’s failure 
to renew it. 

3. During the period April through August 1967 respondent 
purchased, received and accepted 9 lots of perishable agricultural 
commodities in interstate commerce from 9 shippers, but failed 


to make payment promptly and in full of the agreed purchase 
prices in the total amount of $15,056.87. Default reparation 
awards were issued in favor of 8 of such shippers and remain 
unpaid. 


4, By notice in writing, respondent was afforded the opportun- 
ity on or about November 6, 1967, to demonstrate or achieve com- 
pliance with all lawful requirements of the act relating to the 


transactions referred to in the Findings of Fact. Respondent has 
failed to do so. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numerous 
shipments of perishable agricultural commodities purchased in 
interstate commerce, as set forth in Finding of Fact 3, constitute 
repeated and flagrant violations of section 2 of the act. Respond- 
ent’s license should be revoked pursuant to the provisions of sec- 
tion 8 of the act (7 U.S.C. 499h). See, e.g., In re Robert M. Keefe, 
T/A B-K Produce Company, 16 A.D. 1263 (1957) and cases cited 
therein ; In re Raymond Klein, d/b/a Klein’s Celery, 15 A.D. 1152 
(1956). The fact that respondent’s license is no longer in effect 
does not prohibit such sanction. See, e.g., In re Cloud and Hatton 
Brokerage, 18 A.D. 547 (1959); In re Turner Produce Co., 25 


A.D. 87 (1966). 


ORDER 


Effective on the 15th day after the date of this order, respond- 
ent’s license under the act is revoked. 








BERT RUBIN 663 
Cite as 27 A.D. 663 


The facts and circumstances herein shall be published. 
Copies hereof shall be served upon the parties. 





(No. 11,813) 


In re BERT RUBIN. PACA Docket No. 2-876. Decided May 15, 
1968, 


Broker—Failure to issue memoranda of sale—Suspension of 
license—Consent 


Respondent while acting as broker negotiated numerous contracts for the 
purchase and sale of perishable agricultural commodities in interstate 
commerce on behalf of buyers but failed to prepare and deliver properly 
executed confirmations or memoranda of sale, in violation of the act 
and the regulations issued pursuant thereto, for which violations re- 
spondent consented to the issuance of an order suspending his license 
under the act for a period of 15 days. 

Thomas J. Donnelly for complainant. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on May 3, 1968, by the Di- 
rector, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent, as a broker, negotiated numer- 
ous contracts for the purchase and sale of perishable agricultural 
commodities in interstate commerce on behalf of buyers, but 
failed to prepare and deliver properly executed confirmations or 
memoranda of sale, in violation of the Act and the regulations 
issued pursuant thereto. 


On May 10, 1968, respondent filed an answer, admitting all of 
the allegations of the complaint, waiving oral hearing, waiving 
the provisions of Section 10 of the Act which requires 10 days’ 
notice before an order may take effect, waiving the preparation 
of a Hearing Examiner’s report and the filing of exceptions 
thereto, waiving oral argument before the Secretary, and con- 
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senting to the issuance of an order suspending the license of the 
respondent, effective May 20, 1968, if possible, for a period of 15 
days. Complainant has consented to and recommended the issu- 
ance of such an order. 


FINDINGS OF FACT 


1. Respondent is an individual, Bert Rubin, doing business at 
the Philadelphia Food Distribution Center, 3301 South Galloway 
Street, Philadelphia, Pennsylvania. Pursuant to the licensing pro- 
visions of the Act, license No. 178833 was issued to respondent 
on November 5, 1958. This license has been renewed annually 
and is presently in effect. 


2. During the period January 1, 1967, through April 19, 1968, 
respondent, while acting in the capacity of a broker, negotiated 
the purchase in interstate commerce of approximately 270,000 
packages of perishable agricultural commodities on behalf of 11 
buyers located in the District of Columbia, Maryland, New Jer- 
sey and Pennsylvania from sellers in Philadelphia, Pennsylvania, 
but failed to prepare in writing, and deliver promptly, to all 
parties, properly executed confirmations or memoranda of sale, 
setting forth correctly all the essential details of the agreements 
between the parties involved in the transactions. 


3. At various times respondent, by notice in writing, was af- 
forded the opportunity to demonstrate or achieve compliance 
with all lawful requirements relating to the transactions set forth 
in Finding of Fact 2. Respondent failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has willfully, repeatedly and flagrantly violated Section 2 of 
the Act (7 U.S.C. 499b) and Section 46.28 of the regulations 


issued pursuant thereto (7 CFR 46.28), and has willfully and 
repeatedly violated Section 9 of the Act (7 U.S.C. 499i) and 
Section 46.14 of the regulations pursuant thereto (7 CFR 46.14). 


Respondent has consented to the issuance of an order suspend- 
ing his license for a period of 15 days, commencing May 20, 
1968, and complainant has indicated approval of such a suspen- 
sion. An order to that effect should be issued. 
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ORDER 


Effective May 20, 1968, respondent’s license issued under the 
Act is suspended for a period of 15 days. 


Copies hereof shall be served upon the parties. 


(No. 11,814) 


COONEY & KORSHAK, INC. v. R AND B ONION Co. PACA Docket 
No. 2-703. Decided May 21, 1968. 


Interim order—Refusal of tender—Accounting 


Where complainant failed to establish incorrectness of respondent’s account- 
ing of consignment proceeds, interim order issued and proceeding held 
in abeyance pending second tender of payment to complainant by re- 
spondent. 


Complainant pro se. 
Melvin Yonack, Dallas, Texas, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion from respondent in the amount of $1,192.50, in connection 
with a consignment to respondent of onions which moved in inter- 


state commerce. 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon respondent, and respondent 
filed an answer denying liability. A copy of the report of investi- 
gation was also served upon complainant. Since the amount in- 


volved does not exceed $1,500, the shortened procedure provided 
in the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were afforded an opportunity to file 
opening and answering statements in support of their respective 
positions. Neither party filed a statement. 


FINDINGS OF FACT 


1. Complainant, Cooney & Korshak, Inc., is a corporation whose 
address is 1425 South Western Avenue, Chicago, Illinois. 
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2. Respondent is an individual, Herman Benjamin Bergman, 


who at the time of the transaction herein was doing business as 
R and B Onion Co., and whose address is 2717 Indiana Street, 
Dallas, Texas. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On or about November 12, 1966, complainant consigned car 


PFE 6019, containing 500 90-lb. bags of onions, to respondent at 
Dallas, Texas. At the time of the consignment the car was at 
Paris, Texas, having been previously sold to and rejected by 


Campbell Soup Co., Paris, Texas. 

4. Prior to shipment 403 90-pound bags of onions in car PFE 
6019 were federally inspected, on November 4, 1966, at Nyssa, 
Oregon. The inspection showed size, generally 3 to 414 in.; decay, 
6% ; grade, 89% U.S. No. 1 quality, 3 in. minimum. The inspection 
certificate also noted the following: 

“Clean and fairly bright to bright. Defects range 6 to 18%, 

average 10%, mostly decay, in addition 1% under size.” 


5. Car PFE 6019 arrived at respondent’s place of business on 
November 17, 1966. On February 28, 1967, respondent rendered 


an accounting to complainant as follows: 


Sales 

299 Sacks to Trinity $ 795.25 
466 Sacks to Burt Brown 223.00 
70 Sacks to Jack Russell 70.00 
$1,088.25 

Expenses 
Freight $ 549.00 
Reran 430 Burlaps at .30 129.00 
745 New Bags at .20 149.00 
15% Handling 163.24 
Total Expenses $ 990.24 
Net Returns $ 98.01 


Respondent tendered complainant his check for $98.01 and said 
check was refused by complainant. 


6. The informal complaint was filed on December 16, 1966, 


which was within 9 months after the cause of action herein ac- 
crued. 
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CONCLUSIONS 


Although the formal complaint in this matter was filed October 
80, 1967, which was over eight months after respondent rendered 
his accounting and tendered his check to complainant as set forth 
in Finding of Fact 5, the complaint states that “respondent ac- 
cepted and sold the [car] for the account of the complainant, but 
has since failed, neglected and refused to render an account sales 
or to pay complainant the net proceeds thereof.” 


The real basis of the complaint is evidenced apparently by an 
exhibit attached thereto which reads as follows: 


“STATEMENT 


“During the time the onions were being sold, respondent in- 
formed complainant Mr. Korshak that more than one half of 


the onions had been sold at prices ranging from $3.75 to $4.00 
per sack. Therefore for the purpose of a fair and equitable 


accounting, complainant claims the amount due is as follows: 


500 sacks at the average of $ 3.87 $1,935.00 

Freight charges .... veeeeeee $549.00 

500 New Bags at 20¢ ............. 100.00 

Commission Charge ...... uve SOGEO 842.50 
Net Proceeds $1,192.50” 


In actuality then, complainant’s claim rests upon an allegation 
of incorrect accounting. Respondent denies that this allegation is 
true. On March 16, 1967, a representative of this Department 
visited respondent at his place of business, and examined respond- 
ent’s records and also the records of Trinity Produce, to whom 
respondent sold some of the onions. This investigation showed 
that respondent’s accounting was substantially accurate. Re 
spondent told the representative that the car arrived November 
17, 1966, in a wet and deteriorated condition and it was therefore 
necessary to stack the onions in his warehouse to dry for about 
10 days before beginning regrading. Respondent stated that he 
told complainant he had the onions sold for $3.00 to $3.25 based 
on an offer by Trinity Produce to take all good onions at this price 
after regrading, but denied reporting any sales at $3.75 to $4.00. 
The records of Trinity Produce disclosed that this firm paid re- 
spondent $2.75 for 119 50-lb. sacks and $2.60 for 180 50-Ib. sacks 
or a total of $795.25, the amount listed in respondent’s accounting. 
A price of $2.75 for 50-Ilb. sacks would work out to approximately 
$4.95 for a 90-lb. sack, which is the size of the containers in which 
the onions arrived. 
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The remainder of respondent’s sales were for culls from the 
regrading and were confirmed by the investigator. On the whole 
we find nothing incorrect about respondent’s accounting. While 
the accounting was rendered late, complainant does not claim 
damages as a result of this lateness. Complainant, as the party 
alleging an incorrect accounting, had the burden of proving its 
allegation by a preponderance of the evidence. We are unable to 
find that it has done so. The evidence establishes that the net 
amount realized by respondent from the sale of the onions is 
$98.01. This amount was tendered to and refused by complainant. 
Accordingly, it is concluded that the liability of respondent will 
be satisfied upon the payment to complainant of $98.01, without 
interest. In order to give respondent an opportunity to settle this 
liability to complainant on the basis indicated, this proceeding 
shall be held in abeyance. If respondent does not within a reason- 
able time again tender payment of $98.01 to complainant, such 
failure will be a violation of section 2 of the act. 


ORDER 


This proceeding is held in abeyance pending the issuance of a 
further order herein. 


Copies hereof shall be served upon the parties. 


(No. 11,815) 


In re KOTKIN PrRopuUCcE, INc. PACA Docket No. 2-849. Decided 
May 21, 1968: 


Failure to pay—Revocation of license—Consent 


Respondent’s failures to pay promptly and in full for numerous shipments 
of perishable agricultural commodities are violations of the act for 
which its license under the act is revoked. 


Thomas J. Donnelly for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
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seq.), instituted by a complaint filed on April 5, 1968, by the 
Director, Fruit and Vegetable Division, Consumer and Market- 
ing Service, United States Department of Agriculture. It is 
alleged in the complaint that the respondent flagrantly and re- 
peatedly violated section 2 of the Act, by failing to make pay- 
ment promptly and in full of the agreed purchase prices of nu- 
merous shipments of perishable agricultural commodities pur- 
chased, received and accepted without complaint by the respond- 
ent in interstate commerce. 


On April 18, 1968, respondent filed an answer, admitting all 
the allegations of the complaint, waiving an oral hearing, waiv- 
ing the provisions of section 10 of the Act which require a 10- 
day period before an order may take effect, waiving a Hearing 
Examiner’s report, waiving the filing of exceptions thereto, waiv- 
ing oral argument before the Secretary, and consenting to the 
issuance of an order revoking the license issued to the respond- 
ent under the Act. 


FINDINGS OF FACT 


1. Respondent, Kotkin Produce, Inc., is a New York corpora- 
tion whose address is 559 Lido Lane, Woodmere, New York. 
Pursuant to the licensing provisions of the Act, license No. 
662483 was issued to respondent on April 18, 1966. This license 
was renewed in 1967 but terminated April 18, 1968, due to re- 
spondent’s failure to renew it. 


2. During the period May 3, 1967, through December 20, 1967, 
respondent purchased, received and accepted without complaint 
12 lots of perishable agricultural commodities in interstate com- 
merce from seven sellers but failed to pay promptly and failed 
to pay in full the agreed purchase prices. The total amount due 
in connection with these transactions is $29,278.84, no part of 
which has been paid. 


3. On or about March 6, 1968, by notice in writing, respond- 
ent was afforded the opportunity to demonstrate or achieve com- 
pliance with all lawful requirements of the Act relating to the 
transactions set forth in Finding of Fact 2. Respondent failed to 
do so. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent flagrantly and repeatedly violated section 2 of the Act (7 
U.S.C, 499b). 


Respondent has consented to the issuance of an order revoking 
its license, and such an order should be issued. The fact that 
respondent’s license is no longer in effect does not prohibit such 
sanction. See, e.g., In re Cloud and Hatton Brokerage, 18 A.D. 
547 (1959) ; In re Turner Produce Co., 25 A.D. 87 (1966). 


ORDER 


Effective on the 7th day after the date hereof, respondent’s 
license under the Act is revoked. 


Copies hereof shall be served upon the parties. 


(No. 11,816) 


F. & G. PRODUCE Co., INC. v. I. MELTZER & SON, INC. and/or 
Y & Y Popcorn SupPLy Co. PACA Docket No. 2-616. De- 
cided May 24, 1968. 


Failure to order—Not established—Dismissal 


Where complainant failed to comply with shipping instructions provided 
for in contract, purchaser not liable for alleged failure to give shipping 
instructions and ‘where complainant failed to establish cause of action 
against subpurchaser complaint dismissed as to both respondents. 


N. Wescott Jacob, Onancock, Va., for complainant. 
Ned Stein, of Comanor and Stein, Philadelphia, Pa., for respondents. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondents in the amount of $1,800, in con- 
nection with the sale and shipment of potatoes in interstate com- 
merce. 
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Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon respondents, and each 
respondent filed an answer, denying liability and requesting an 
oral hearing. 


An oral hearing was held at Philadelphia, Pennsylvania, on 
November 16, 1967. All parties were present and were repre- 
sented by counsel. One witness appeared at the hearing and 
testified for each of the parties. 


FINDINGS OF FACT 


1. Complainant is a corporation, F. & G. Produce Co., Inc., 
whose address is P. O. Box 352, Hastings, Florida. 


2. The first respondent is a corporation, I. Meltzer & Son, Inc., 
whose address is 3301 S. Galloway Street, Philadelphia, Penn- 
sylvania. At the time of the transaction involved herein, this 
respondent was licensed under the Act. 


3. The second respondent is a corporation, Y & Y Popcorn 
Supply Co., whose address is 1714 Memphis Street, Philadelphia, 
Pennsylvania. At the time of the transaction involved herein, 
this respondent was licensed under the Act. 


4. On or about May 17, 1966, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent I. 
Meltzer & Son, Inc., hereinafter referred to as Meltzer, 1,600 
100-pound bags of chipping potatoes, Pungo or Superior variety, 
at an agreed price of $3.10 per cwt., delivered Philadelphia, 
Pennsylvania. The contract provided for shipment by truck to 
Y & Y Popcorn Supply Co., hereinafter referred to as Y & Y, 
Philadelphia, Pennsylvania, of 800 100-pound bags the week of 
July 4, 1966, and 800 100-pound bags of week of July 11, 1966. 


5. The contract was negotiated by D. J. Cloud of Farmers 
Marketing Service, a broker at Hastings, Florida, who prepared 
a Brokers Standard Memorandum of Sale and forwarded copies 
to all parties. 


6. On July 11, 1966, complainant shipped from Onley, Vir- 
ginia, to respondent Y & Y at Philadelphia, Pennsylvania, 400 
100-pound bags of chipping potatoes. This shipment was ac- 
cepted by Y & Y and remittance was made to Meltzer, who in 
turn remitted to complainant for this load of potatoes. 
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7. On July 12, 1966, complainant shipped a second load of 
chipping potatoes, consisting of 400 100-pound bags, from Onley, 
Virginia, to respondent Y & Y at Philadelphia. Upon arrival, 
these potatoes were tested for chipping by Y & Y and were found 
to be unsatisfactory for chipping purposes. Y & Y rejected the 
load to Meltzer, and Meltzer notified the broker Cloud of the 
rejection. Complainant subsequently sold the potatoes contained 
in this shipment to Jumbo Produce Company at Washington, 
D. C. 


8. The two remaining loads, of 400 100-pound bags each, were 
not shipped by complainant to respondents or either of them. 
One load was sold by complainant to Hoff & Company at Well- 
ington, Ohio, and the other load was sold by complainant to 
Drake, Bouchard & Drake at West Kingston, Rhode Island. Both 
loads, as well as the rejected load of potatoes which were sold 
to Jumbo Produce Company, were sold at a substantially lower 
price than the contract price. 


9. An informal complaint was filed on February 27, 1967, 
which was within 9 months after accrual of the alleged cause of 
action herein. 


CONCLUSIONS 


There is no controversy here as to the terms of the contract 
between the parties for 1,600 bags of chipping potatoes. It was 
understood that the potatoes were required to chip upon arrival 
and that tests would be made by Y & Y for determination of 
their chipping quality. It is complainant’s contention that it was 
unable to complete delivery of the potatoes under the contract 
because respondent Meltzer failed to give shipping instructions 
when requested to do so by complainant. Respondents, on the 
other hand, take the position that no shipping instructions were 
required or called for by the contract, since specific times of ship- 
ment were stated in the confirmation. 


The Brokers Standard Memorandum of Sale clearly spells out 
the times of shipment involved herein. It states that 800 bags 
were to be shipped the week of July 4, 1966, and 800 bags were 
to be shipped the week of July 11, 1966. Admittedly, complainant 
made no shipment until July 11, 1966, when the first shipment 
was made to Y & Y, which accepted the potatoes and paid for 
them. Max Meltzer testified at the hearing that no request for 
shipping instructions was made by complainant as to this load, 
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and no request was made as to the second load shipped on July 
12, 1966, which load was rejected by Y & Y because they would 
not chip satisfactorily. In support of complainant’s claim that 
Meltzer was supposed to furnish shipping instructions is the 
testimony of Robert Marshall, complainant’s president, that it 
was customary in the trade to give shipping instructions and 
work with the customer so as not to place a load on his doorstep 
when he had no place to put them. Even if such a custom existed, 
it would not apply in a case such as we have here, where specific 
dates for shipment are stated in the contract. David Yaffe, testi- 
fying for Y & Y, stated that he had ample space for the potatoes 
ordered for the week of July 4 and the week of July 11, and that 
if they had been shipped, and tested out satisfactorily for chip- 
ping, they would have been accepted and paid for under the con- 
tract terms. 


On the basis of the evidence of record, we conclude that com- 
plainant has failed to sustain the burden of proving that respond- 
ent Meltzer was required to give shipping instructions. In point 
of fact, a preponderance of the evidence is to the contrary. 


It is admitted by complainant that it had no contract with 
Y & Y Popcorn Supply Co., and the evidence shows that Y & Y 
had no dealings whatever with complainant. No cause of action 
has been alleged or established against this respondent. It fol- 
lows that the complaint as to Y & Y Popcorn Co. should be dis- 
missed. 


No cause of action has been proven against respondent I. Melt- 
zer & Son, Inc., and the complaint as to this respondent should 
also be dismissed. 


ORDER 
The complaint as to both respondents is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 11,817) 
MARTORI BROS., DISTRIBUTORS v. ONONDAGA PRODUCE Co., INC. 
and/or JOEY’S BROKERAGE. PACA Docket No. 2-648. Decided 
May 29, 1968. 


Novation voidable—Misrepresentation of material fact—Damages 
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Where seller disposed elsewhere of shipment of lettuce sold to respondent- 
buyer who misrepresented results of inspection and failed to establish 
breach of good delivery standards, new agreement voidable at option 
of seller and respondent-buyer liable to seller for difference between 


original purchase price and proceeds realized on resale. Complaint 
dismissed as to broker respondent. 


Paul G. Hunter, Bur. of Service, Vegetable Growers Asso., Glendale, Ariz., 
for complainant. 


Maurice S. Axenfeld, Syracuse, N.Y., for respondent Onondaga Produce 
Co., Inc. 

Respondent Joey’s Brokerage pro se. 

Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $845.67 in connection 
with a carload shipment of lettuce in interstate commerce. 


Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon the respondents. A copy 
of the report of investigation was also served upon complainant. 
Each respondent filed an answer to the complaint denying liability. 
Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, and each respondent filed an answering 
statement. No briefs were submitted by the parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Frank Vincent 
Condello, Joseph Francis Martori, Arthur John Martori, Edward 
Joseph Martori, Peter Joseph Martori and Anthony Francis Mar- 
tori, doing business as Martori Bros., Distributors, whose address 


is P. O. Box 878, Glendale, Arizona. 


2. The first respondent is a corporation, Onondaga Produce Co., 
Inc., whose address is 2100 Park Street, Syracuse, New York. 
At the time of the transaction involved herein, this respondent 
was licensed under the Act. 
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8. The second respondent is an individual, Joseph Jo Russo, 
doing business as Joey’s Brokerage, also trading as Joey’s Produce, 
whose address is 2100 Park Street, Syracuse, New York. At the 
time of the transaction involved herein, this respondent was li- 
censed under the Act. 

4. On or about November 9, 1966, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
Onondaga Produce Co., Inc., hereinafter referred to as Onondaga, 
a carload of U.S. No. 1 Hilvert House brand lettuce, at $2.50 per 
carton, plus precooling, f.o.b. shipping point. The contract was 
negotiated by respondent Joey’s Brokerage, who issued a Broker’s 
Standard Memorandum of Sale and forwarded copies to the par- 
ties. 

5. Complainant shipped on November 9, 1966, from Dixie, 
Arizona, in car PFE 450125, to respondent Onondaga at Syracuse, 
New York, 1,064 cartons of Hilvert House brand, dry pack lettuce, 
2-dozen size, and invoiced said respondent at $2 per carton, plus 
18¢ per carton precooling, for a total invoice price of $2,319.52. 
In the space provided for “Terms,” complainant inserted the fol- 
lowing: “FOBA—Airmail Check.” 


6. On November 14, 1966, respondent Onondaga had the car of 
lettuce stopped at Chicago for inspection of the lettuce by the 
John C. Lester Company, which reported to this respondent that 
the lettuce was “fair quality” and contained decay. On the same 
date, Onondaga reported to Joey’s Brokerage that the lettuce 
showed 15 per cent decay at Chicago and was not of U.S. 1 quality. 
This was promptly reported by Joey’s Brokerage to complainant. 

7. Complainant stated to the broker that it would take back 
the car of lettuce and dispose of it elsewhere. Complainant re- 
quested an inspection certificate be furnished it showing the ex- 
cess condition defects. 

8. On November 14, 1966, the lettuce was inspected by the 
Chicago Inspection Agency, which reported, in pertinent part, 
the following: 


“HILVERT HOUSE BRAND LETTUCE—2 Dozens: Level 
full packs. Medium size. Fairly good weight and solidity 
with 15 to 20% spongy. Trifle wet and tender. Butts are 
fresh to light pink. 6% penetrating rib discoloration. 0 to 12 
averaging 4% slime, mostly in early stages affecting the outer 
wrapper leaves, and occasional compact leaves. Quality only 
fair.” 
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Subsequently, after approximately one-tenth of the load had been 
removed from the car, the Western Weighing and Inspection 


Bureau inspected the lettuce remaining in the car, and reported 
the following: 
“Iceberg type. Hilvert House Brand. Tight fairly uniform 


size pack, 2 dozen size, noted. Fairly good quality, color and 
formation. Butts pink. 0 to 8% average 4% slimy in early 


stages.” 


9. On November 14, 1966, complainant consigned the car to the 
Fry Distributing Company at Chicago for resale of the lettuce, 
and received from such resale net proceeds in the amount of 


$1,473.85. 


10. No further payments have been made to complainant in 
connection with this transaction. 


11, The formal complaint was filed on July 21, 1967, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 
In this case, complainant is seeking to recover from the buyer 


Onondaga and/or the broker Joey’s Brokerage, the difference 


between the invoice price of the carload of lettuce in question and 
the amount received by complainant upon resale of the lettuce. 
The lettuce was shipped from Dixie, Arizona, to Onondaga at 


Syracuse, New York, but was stopped at the direction of Onondaga 


at Chicago for inspection by the John C. Lester Co. It is Onon- 
daga’s contention that its agent at Chicago reported that the 
lettuce contained 15 per cent decay and was not of U.S. No. 1 
quality, and that this information was reported to the broker, who 


in turn reported it to complainant by telephone. The evidence 


shows that upon receiving the report that the lettuce contained 
15 per cent decay from Joey’s Brokerage, complainant told the 
broker that it would take back the car of lettuce and dispose of it 


elsewhere, on the condition that respondents furnish complainant 
with an inspection certificate verifying the claimed condition of 


the lettuce. The broker then notified Onondaga that the shipper 
was assuming all responsibility and would divert the car out of 


Chicago. On the same date, November 14, 1966, complainant 
consigned the shipment to Fry Distributing Co. at Chicago for 


resale. Complainant received net proceeds from the resale of 
$1,473.85, and seeks an award of reparation in the amount of 
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$845.67, based upon the difference between the net proceeds and 
the invoice price under the original contract. 


Complainant bases its claim upon its contention that the re- 


spondents herein have not produced or furnished complainant an 
inspection certificate showing that complainant failed to deliver 
lettuce meeting the Good Delivery Standards set forth in the 
Regulations. However, the facts disclosed by the record give 


rise to another question. There is no dispute concerning the fact 


that complainant took back the carload of lettuce upon receiving 
the report of extensive decay in the lettuce. The question is 
whether such report was a misrepresentation as to the true con- 


dition of the lettuce. Neither of the inspection certificates sub- 
stantiates the reported 15 per cent decay. Both inspections dis- 


closed an average of 4 per cent decay, in early stages. On the basis 
of the two inspections at Chicago, we conclude that respondent 
Onondaga has failed to establish that the lettuce contained 15% 


decay. 


It is not clear whether Onondaga deliberately misrepresented 
the condition of the lettuce, or whether this respondent was led 
to believe that the lettuce actually contained 15 per cent decay. 


The John C. Lester Company, in a letter to the Department dated 
May 17, 1967, stated as follows: 


“We were asked by Joe Axenfelt of Onondaga Produce to look 
at this car which we did and reported to Onondaga (Joe 


Axenfelt) that this car was fair quality but am not sure if 

reported 15% decay, however, it did have some decay.” 

In any event, it appears that complainant was induced to make a 
new agreement with Onondaga because of a misrepresentation of 
fact. It is immaterial whether the misrepresentation was inten- 
tional or not. 

In a recent case decided December 21, 1967, involving a ship- 
ment of lettuce wherein the seller was induced to make a consign- 
ment agreement with the buyer on the basis of reported condition 
defects of 18 per cent, whereas the condition defects actually were 


only 16 per cent three days after arrival, we found the contract 
of consignment voidable at the option of the seller by reason of a 


misrepresentation of a material fact by respondent-buyer. The 
Garin Company v. Mutual Produce, Inc., 26 A.D. 1322. See also 


Pearl Grange Fruit Exchange, Inc. v. Joseph Martinelli & Co., 
9 A.D. 1000. On the basis of the evidence, it must also be con- 
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cluded here that the new contract between the parties was void- 


able because of a misrepresentation of fact by respondent Onon- 
daga clearly disclosed by the evidence. Hastings Potato Growers 
Association v. M. Singer’s Sons Corp., 20 A.D. 734. 


Complainant has elected to avoid the new agreement and to have 
its rights determined under the original contract. Since Onondaga 
accepted the shipment by reason of its diversion to Chicago for 
inspection, Onondaga is liable to complainant for the invoice 
price, less damages sustained by this respondent as the result of 
any breach of contract on the part of complainant. The burden of 
proving both a breach and damages, by a preponderance of the 
evidence, rests upon respondent Onondaga. 


We have already found that Onondaga has failed to establish 
that the lettuce had 15% decay. We further conclude, on the 
basis of the evidence, that said respondent has failed to prove 
that complainant did not deliver lettuce meeting Good Delivery 
Standards. Obviously, Onondaga has sustained no damage by 
reason of a breach by complainant. The failure of Onondaga to 
pay complainant the difference between the invoice price of the 
lettuce and the amount realized on resale, and the misrepresenta- 
tion of fact by Onondaga which resulted in this difference, are in 
violation of Section 2 of the Act. Complainant received net pro- 
ceeds from a resale, promptly and properly made, in the amount 
of $1,473.85. The invoice price of the lettuce in question is 
$2,319.52. The difference between these figures is $845.67, for 


which complainant should be awarded reparation, with interest. 


No cause of action has been established against respondent 


Joey’s Brokerage. It follows that the complaint as to this respond- 
ent should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Onon- 
daga Produce Co., Inc., shall pay to complainant, as reparation, 
$845.67, with interest thereon at the rate of 6 per cent per annum 
from December 1, 1966, until paid. 


The complaint as to respondent Joey’s Brokerage is hereby 
dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 11,818) 


In re JOSEPH WEISS AND THEODORE H. DUBOIS, d/b/a J. WEISS 
& T. DuBoIs. PACA Docket No. 2-886. Decided May 31, 1968. 


Broker—Failure to issue memoranda of sales—Suspension 
of license—Consent 


Respondents, while acting as brokers, negotiated numerous contracts for the 
purchase and sale of perishable agricultural commodities in interstate 
commerce on behalf of buyers, but failed to prepare and deliver prop- 
erly executed confirmations or memoranda of sale in violation of the 
act and regulations issued pursuant thereto, for which violations re- 
spondents consented to the issuance of an order suspending their license 


under the act for a period of 15 days. 


Thomas J. Donnelly for complainant. 
Louis J. DiGiacomo, Philadelphia, Pa., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on May 22, 1968, by the 
Director, Fruit and Vegetable Division, Consumer and Market- 
ing Service, United States Department of Agriculture. It is 
alleged in the complaint that respondents as brokers negotiated 
numerous contracts for the purchase and sale of perishable agri- 
cultural commodities in interstate commerce on behalf of buyers, 
but failed to prepare and deliver properly executed confirmations 
or memoranda of sale, in violation of the Act and the regula- 
tions issued pursuant thereto. 


On May 31, 1968, respondents filed an answer, admitting all 
of the allegations of the complaint, waiving oral hearing, waiv- 
ing the provisions of Section 10 of the Act which requires 10 
days’ notice before an order may take effect, waiving the prep- 
aration of a Hearing Examiner’s report and the filing of excep- 
tions thereto, waiving oral argument before the Secretary, and 
consenting to the issuance of an order suspending the license of 
the respondents, effective June 3, 1968, if possible, for a period 
of 15 days. Complainant has consented to and recommended the 
issuance of such an order. 
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FINDINGS OF FACT 


1. Respondents, Joseph Weiss and Theodore Dubois, are co- 
partners, doing business as J. Weiss & T. Dubois at 234 Produce 
Building, 3301 South Galloway Street, Philadelphia, Pennsyl- 
vania. Pursuant to the licensing provisions of the Act, license No. 
671402 was issued to respondents on February 6, 1967. This 
license has been renewed annually and is presently in effect. 


2. During the period January 1, 1967 through March 1968, 
respondents while acting in the capacity of a broker, negotiated 
the purchase in interstate commerce of approximately 128,000 
packages of perishable agricultural commodities on behalf of 11 
buyers located in New Jersey, Delaware and Pennsylvania from 
sellers in Philadelphia, Pennsylvania but failed to prepare in 
writing, and deliver promptly, to all parties, properly executed 
confirmations or memoranda of sale, setting forth correctly all 
the essential details of the agreements between the parties in- 
volved in the transactions. 


3. At various times respondents by notice in writing were af- 
forded the opportunity to demonstrate or achieve compliance 
with all lawful requirements relating to the transactions set forth 
in Finding of Fact 2. Respondents failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ents have willfully, repeatedly and flagrantly violated Section 2 
of the Act (7 U.S.C. 499b) and Section 46.28 of the regulations 
issued pursuant thereto (7 CFR 46.28), and have willfully and 
repeatedly violated Section 9 of the Act (7 U.S.C. 499i) and 
Section 46.14 of the regulations pursuant thereto (7 CFR 46.14). 


Respondents have consented to the issuance of an order sus- 
pending their license for a period of 15 days, commencing June 
8, 1968, and complainant has indicated approval of such a sus- 
pension. An order to that effect should be issued. 


ORDER 


Effective June 8, 1968, respondents’ license issued under the 
Act is suspended for a period of 15 days. 


Copies hereof shall be served upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,819) 


Six L’s PACKING COMPANY, INC. v. BOSTON TOMATO Co., INC. 
PACA Docket No. 2-645. Order of dismissal issued May 21, 
1968. 


(No. 11,820) 


NEWHALL FARMS v. FIRST NATIONAL STORES, INC. PACA Docket 
No, 2-371. Order of dismissal issued May 24, 1968. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 11,821) 


EASTERN MICHIGAN VEGETABLE MARKETING Co. v. C. C. BOVA & 
Co. PACA Docket No. 2-826. Reparation of $848.75 with 
6 per cent interest from October 1, 1967, awarded com- 
plainant against respondent in order issued May 2, 1968. 


(No. 11,822) 


O,. F. YOUNG v. KLEIN PACKING Corp. PACA Docket No. 2-829. 
Reparation of $6,203 with 6 per cent interest from Novem- 
ber 1, 1967, awarded complainant against respondent in 
order issued May 2, 1968. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 11,823) 


SUN-GLO PRODUCERS, INC. v. H. I. BAERNSTEIN & Co. PACA Doc- 
ket No. 2-865. Reparation of $779.25 with 6 per cent interest 
from October 1, 1967, awarded complainant against respond- 
ent in order issued May 3, 1968. 
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(No. 11,824) 


DIERCKS & SONS INC. v. JOPLIN FRUIT Co. and FouR STATE PRO- 
DUCE SERVICE. PACA Docket No. 2-866. Reparation of 
$662.50 with 6 per cent interest from November 1, 1967, 
awarded complainant against respondent in order issued 
May 38, 1968. 


(No. 11,825) 


MENDELSON-ZELLER Co. INC. v. BUDDY TILLMAN. PACA Docket 
No. 2-864. Reparation of $21,006.95 with 6 per cent interest 
from January 1, 1968, awarded complainant against re- 
spondent in order issued May 3, 1968. 


(No. 11,826) 


D. M. STEELE & SON, INC. v. J. A. MACDONALD BROKERAGE COM- 
PANY. PACA Docket No. 2-869. Reparation of $1,608 with 
6 per cent interest from August 1, 1967, awarded complain- 
ant against respondent in order issued May 9, 1968. 


(No. 11,827) 


GEORGE A. HEIMOS PRODUCE Co. INC. v. SAM PETRO PRODUCE. 
PACA Docket No. 2-872. Reparation of $1,008 with 6 per 
cent interest from December 1, 1967, awarded complainant 
against respondent in order issued May 9, 1968. 


(No. 11,828) 
HARPER & BOWERS, INC. v. RAFAEL MALDONADO. PACA Docket 
No. 2-871. Reparation of $1,370.25 with 6 per cent interest 
from August 1, 1967, awarded complainant against re- 


spondent in order issued May 9, 1968. 


(No. 11,829) 


GREGORY PRODUCE v. JOPLIN FRUIT CO. and FOUR STATE PRODUCE 
SERVICE. PACA Docket No. 2-868. Reparation of $3,465.69 
with 6 per cent interest from September 1, 1967, awarded 


complainant against respondent in order issued May 10, 
1968. 
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(No. 11,830) 


GRIFFIN-HOLDER COMPANY v. H. TANNER PRODUCE, INC. PACA 
Docket No. 2-870. Reparation of $1,240.25 with 6 per cent 
interest from July 1, 1967, awarded complainant against 
respondent in order issued May 10, 1968. 


(No. 11,831) 


D. M. STEELE & SON, INC. v. QUALITY SEAFOoDS, INC. PACA 
Docket No. 2-874. Reparation of $1,080 with 6 per cent in- 
terest from August 1, 1967, awarded complainant against 
respondent in order issued May 16, 1968. 


(No. 11,832) 


MENDELSON-ZELLER Co. INC. v. NORTH DAKOTA BISMARCK GRO- 
CERY Co. PACA Docket No. 2-875. Reparation of $5,103.12 
with 6 per cent interest from December 1, 1966, awarded 
complainant against respondent in order issued May 17, 
1968. 


(No. 11,833) 


JEROME KANTRO COMPANY v. JACK KIRBY PRODUCE Co. PACA 
Docket No. 2-883. Reparation of $8,624.50 with 6 per cent 
interest from March 1, 1968, awarded complainant against 
respondent in order issued May 24, 1968. 


(No. 11,834) 


LEE A. CONSAUL Co. INC. v. INTERFRUIT, INC. PACA Docket No. 
2-878. Reparation of $9,463.65 with 6 per cent interest from 
June 1, 1967, awarded complainant against respondent in 
order issued May 27, 1968. 


(No. 11,835) 


EASTERN MICHIGAN VEGETABLE MARKETING CO. v. FRADEN’S PRO- 
DUCE, INC. PACA Docket No. 2-884. Reparation of $877.50 
with 6 per cent interest from October 1, 1967, awarded com- 
plainant against respondent in order issued May 29, 1968. 
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(No. 11,836) 


ADAMS BROTHERS PRODUCE COMPANY, INC. v. LEO TILLMAN PRO- 
DUCE COMPANY. PACA Docket No. 2-894. Reparation of 
$1,087 with 6 per cent interest from October 1, 1967, award- 
ed complainant against respondent in order issued May 31, 
1968. 


(No. 11,837) 


AL HARRISON COMPANY, DISTRIBUTORS v. COLIMA BANANA BROK- 
ERAGE. PACA Docket No. 2-896. Reparation of $3,101.36 
with 6 per cent interest from June 1, 1967, awarded com- 
plainant against respondent in order issued May 31, 1968. 


(No. 11,838) 


WAYNE's v. J. SHAPIRO & Co., INc. PACA Docket No. 2-895. Rep- 
aration of $10,412.36 with 6 per cent interest from June 1, 
1966, awarded complainant against respondent in order is- 
sued May 31, 1968. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 11,839) 


S. P. LipoMa COMPANY v. K & R INc. PACA Docket No. 2-30. 
Stay order issued May 31, 1968. 
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